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COMPLETE CORPORATE OUTFITS 


SEND FOR 
COMPLETE 
CATALOG 


BS 


Outfit No. 21 
$15.00 
Illustrated 





00 00 0 
OUTFIT $1 5 OUTFIT +] 6 OUTFIT “1 9° OUTFIT $21 ” 
No. 21 Black Set No. 1 Black and Red Set |} No. 3 Black and Red Set || No. 5 Black and Red Set 


3 Ring Minute Book, 3 Ring Minute Book, 3 Ring Metal-Hinged Minute Heavy Rod Style Minute 
50 Blank Sheets 50 Blank Sheets Book, 100 Blank Sheets Book. 
Book of 25 Litho Certificates Book of 25 Litho Certificates Book of 25 Litho Certificates Book of 25 Litho Certificates 
Name and Capitalization Printed Name and Capitalization Printed Name and Capitalization Printed Name and Capitali athlon Printed 
Stock & Transfer Ledger, Stock & Transfer Ledger, Stock & Transfer Ledger, Stock & Transfer Ledger, 
Corporate Desk Seal Corporate Desk Seal Corporate Desk Seal Corporate Desk Seal 
Durable Cardboard Box Durable Cardboard Box Durable Cardboard Box Durable Cardboard Box 


100 Blank Sheet 


No. 22 Same Set with No. 2 Same Set with No. 4b Same Set with 
Printed Minutes Printed Minutes Printed Minutes 
and By Laws and By Laws and By Laws 


No. 6 Same Set with 
Printed Minutes 
and By Laws 














Gold Letter name on all 3 books ‘ extra $1.00 


OPTIONAL Pocket Seal instead of Desk Seal................. ccc cece eens extra 1,25 
EXTRAS Steel File, putt-prawer Style B or Hinged Lid Style A instead rdboard- » extra 5.75 


Brown Cloth Drawer File instead of Cardboard extra 2.00 
Additional Certificates—7 cents each. 





BOND REGISTERS POCKET SEAL $7.25 SPECIAL CERTIFICATES 


Bond Registers, bound black cloth, Preference clauses, ete., under 200 words, 1 or 2 classes 
red back and corners, indexed in front J stock, 50 certificates apportioned amongst classes—Ord- 
{ book A-Z 4 ered without complete outfit $18.50. With complete out- 
of boo -L. fit, add to price of outfit $12.00. Add $1.50 for each 100 
100 name bond register...$ 6.25 words or fraction over 200. Each additional class $2.00. 
200 name bond register... 8.00 s . Addit. certificates 8c. 
300 name bond register... 10.00 { oa “ f. WHEN ORDERING 
500 name bond register... 12.50 ‘a \, 


(Postage prepaid if remittance is sent with order) 


— Print Corporate Name exactly as on Certificate of In 

BONDS * . corporation, Give Stefe and Year of incorporation; No 
\ of shares se 8 ee Capital Stock 

yee .. If stock is without par value specify total 
p , amount of Shares : .. Is stock Full Paid and Non 

mens of various types of Debentures — assessable ? Certificates signed by President 


50 Bonds $40.00 and up and 


Consult us—we can aid you with speci- 











Our new idea for a complete outfit in 1] book. ... NOW AVAILABLE 


«it “CORP-KIT" CONTAINS: @ 20 CERTIFICATES @ MINUTE SHEETS @ TRANSFER SHEETS @ INDEX 
orR?- @ SUPPLIED IN ATTRACTIVE SLIP-CASE—SEAL INDIVIDUALLY BOXED 
C SELECT MINUTE BOOK FROM ABOVE OUTFITS—PRICES SIMILAR TO OUTFITS 
CATALOG ON REQUEST—SEE OCTOBER AND MONTHLY ADS ON THIS PAGE 


S REGULAR OUTFITS, “CORP-KITS,” RUSHED TO YOU BY 
pee 





MAIL ON SAME BUSINESS DAY ORDER IS RECEIVED 
(Specially Printed Certificates Require More Time) 








43 Park Place, New York 7, N. Y. 


BEekman 3-3037 
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SEIVICE 
everywhere * 


in 

43 STATES 

DISTRICT OF COLUMBIA 
HAWAII 

PUERTO RICO 
ALBERTA, CANADA 
ONTARIO, CANADA 

and QUEBEC, CANADA 
there are 


4 NATIONAL TITLE 
DIVISION OFFICES 


39 BRANCH OFFICES 
260 AGENCY OFFICES 


and 13,500 APPROVED 
ATTORNEYS 


offering unsurpassed Lawyers Title 
service and protection to the ever-growing 
numbers of investors in real estate and : : 
real estate securities who know 7 . 


There is no better title insurance than a policy issued by §j 
i i} lawyers Title Insurance (rporation 


. 


*Well, ALMOST everywhere! 
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Federal Legislation . 





Committees and 
Committee Appointments 

At the outset of his term of office, 
the President of the American Bar As- 
sociation inevitably is very conscious 
of the subject of committees and com- 
mittee appointments. Necessarily, a 
national organization must function 
almost entirely through its committees, 
and the American Bar Association is 
no exception. By the same token, its 
accomplishments will be directly at- 
tributable to them. 

In correspondence and conversations 
concerning committee appointments, it 
has become apparent that many mem- 
bers of the Association, including some 
members of the House of Delegates, are 
not familiar with the several categories 
of committees of the Association and 
their relation to the Association. Per- 
haps it would be helpful to discuss 
them, particularly as they relate to an 
incoming President and his appoint- 
ments, 

The Association now has _ twenty- 
eight Standing Committees, including 
the Standing Committee on Traffic 
Court Program, which was converted 
from a Special Committee at the Los 
Angeles Meeting. Under the Constitu- 
tion and By-Laws of the Association, 
Standing Committees are 
composed of seven members appointed 
for staggered terms of three years each. 
An incoming President is charged with 


normally 


the appointment of successors of the 
members of Standing Committees 
whose terms are expiring and in addi- 
tion with the designation of the mem- 
ber of the committee who will serve as 
chairman during his term of office. 

Special Committees compose the sec- 
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Committees and Committee Appointments . 
. . Action of the House of Delegates with Reference 
to Canon 35... Committee on Court Congestion. 


. . Special Committee on 


ond category of the Association Com- 
There are thirty-six 
Special Committees of the Association, 


mittees. now 
each of which was originally created 
by action either of the House of Dele- 
gates or the Board of Governors. A 
Special Committee continues only until 
the adjournment of the Annual Meet- 
ing following its creation, unless it is 
continued in existence for the ensuing 
year by affirmative vote of the House of 
Delegates. Special Committees are com- 
posed of five members unless otherwise 
provided in the resolution creating the 
Inasmuch as the life of a 
Special Committee, in effect, is ex- 


committee. 


tended a year at a time by action of the 
House of Delegates, all members of the 
committee are appointed by each in- 
coming President, to serve for a term 
of one year only. The President, of 
designates the Chairmen of 
Special Committees also. 


course, 


In certain instances, the House of 
Delegates has authorized the appoint- 
ment of Associate and Advisory Com- 
mittees composed of one member from 
each state, who assist in the conduct of 
the program of the committees to 
which they are appurtenant. Upon rec- 
ommendation of the “parent” commit- 
tees, Associate and Advisory Commit- 
tees have been created to assist the 
following Standing and Special Com- 
mittees of the Association: Standing 
Ethics ; 
Standing Committee on Legal Aid 
Work; Standing Committee on Judicial 
Selection, Tenure and Compensation; 


Committee on Professional 


Standing Committee on American 


Citizenship; Standing Committee on 


Membership; Standing Committee on 
Unauthorized Practice of the Law; 











Standing Committee on Aeronautical 
Law; Standing Committee on Public 
Relations; Special Committee on Fed- 
eral Legislation; and Special Com- 
mittee on Co-operation with Legal 
Profession of Friendly Nations. 

In the case of the Standing Com- 
mittee on Public Relations, the As- 
sociate and Advisory Committee is 
appointed on a national rather than a 
state-by-state basis. 


The Special Committee on Traffic 
Court Program which became a Stand- 
ing Committee of the Association by 
action of the House of Delegates and 
Assembly at the Los Angeles Meeting, 
was authorized to create an Associate 
and Advisory Committee, which will 
be done during the coming year. 


The theory of an Associate and 
Advisory Committee is that through it 
the Committee has a representative in 
each state of the Union available to 
further its program in that state. His 
function is to effect liaison between the 
American Bar Association Committee 
and state and local association commit- 
tees active in the same field and like- 
wise to make recommendations to the 
parent committee of action which is 
deemed desirable. 

Under the Constitution of the Associ- 
ation, all appointments to Committees 
are made by the President. The incom- 
ing President inevitably experiences a 
great feeling of frustration in consider- 
ing committee appointments. There are 
almost 100,000 members of this great 
Association. Thousands of them have 
rendered distinguished service to their 
state and local associations. They merit 
recognition by the American Bar As- 
sociation and offer experience to it 
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which would be invaluable in the ac- 
tivities of the Association. 


These men and women are not only 
interested but anxious to serve upon 
committees of this Association. An in- 
coming President quite properly re- 
ceives literally hundreds of recom- 
mendations from interested members 
of the House of Delegates and of the 
Association, of outstanding lawyers 
who are qualified for service on vari- 
ous committees of the Association, and 
anxious to undertake such service. The 
approximately nine hundred committee 
appointments that are available to the 
incoming President are wholly inade- 
quate to take advantage of this po- 
tential source of Association strength. 
Under these circumstances, the individ- 
uals who accept appointment to Stand- 
ing, Special and Associate and Ad- 
visory Committees of the Association 
have a very real obligation to devote 
their interest and their time to the 
affairs of the Association in the area 
served by their committee. 

The staggered terms of office of 
members of Standing Committees pro- 
vide continuity in the activities of these 
committees. In the case of Special 
Committees, it must be provided by 
reappointment of a number of experi- 
enced members of the committee each 
year. If the provision of the By-Laws 
applicable to Standing Committees is 
accepted as a criterion, the infusion 
of “new blood” into Special Commit- 
tees at the rate of one third of the 
members in a given year would seem 
justified. In general, I have followed 
that policy. In some instances, how- 
ever, where a committee is “at mid- 
stream” in the development of an im- 
portant project, the interest of the 
Association is best served by reappoint- 
ment of the entire committee. In other 
instances, it has seemed that a transi- 
tion period justified appointment of a 
larger percentage of new members. 

The same rotation which is desirable 
in the membership of committees is 
desirable in the chairmanship of a 
committee, and has resulted in new 
committee chairmen of several Stand- 
ing and Special Committees for the 
coming year. 

It should be quite obvious that rota- 
tion of committee members, and of the 


chairmanship of committees in an or- 
ganization the size of ours, is to be 
desired. Such rotation results in the 
recognition of new talent and the in- 
fusion of new energy, and in no sense 
is a reflection upon the committee 
member or chairman who is not re- 
appointed. 


The misapprehension that appoint- 
ments to committees of the eighteen 
Sections of the Association are made 
by the President of the Association is 
so widely held that I feel it worthwhile 
to mention the fact that the Sections 
are completely autonomous in this re- 
spect. All appointments to their several 
committees are made by the respective 
Section Chairmen. 


Special Committee 
on Federal Legislation 

The Special Committee on Federal 
Legislation, under the able direction of 
former United States Senator Robert 
W. Upton, of New Hampshire, has been 
especially active during the past twelve 
months, and undoubtedly will be even 
more active during the coming year. 
This Committee has the primary re- 
sponsibility of acting for the Associa- 
tion in seeking to bring about the en- 
actment of federal legislation which 
has been proposed by Sections and 
Committees of the and 
has been approved by the House of 
Delegates. This Committee rendered 
extremely effective service in support- 


Association 


ing the bill to authorize incentive pay 
for lawyers in the Armed Forces. It 
likewise was active in supporting the 
enactment of the Jenkins-Keogh Bill, 
the Omnibus Judgeship Bill, and other 
proposed legislation in which the As- 
sociation is interested. 

While none of these bills were en- 
acted by the Eighty-Fifth Congress, it 
is expected that similar legislation will 
be introduced in the Eighty-Sixth Con- 
gress, and the Committee on Federal 
Legislation again will be active in sup- 
porting the enactment of these and 
other House of Delegates approved 
bills in the area of interest of our As- 
sociation. 

The assistance of members of its 
Associate and Advisory Committee is 
particularly vital to this Committee, 
because it is through stimulating the 
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interest and activity of lawyers through- 
out the United States who will com- 
municate their views to their repre- 
sentatives in the Congress that the leg- 
islative program of the Association will, 
be enacted. 

Various means have been developed 
to increase the effectiveness of the func- 
tioning of the Committee on Federal 
Legislation in some of the states. In 
at least one state, the member of the 
Associate and Advisory Committee on 
Federal Legislation created an ad hoc 
committee with members throughout 
the state to assist him in carrying out 
the program of the committee. This 
might be effective in other states, par- 
ticularly those having a large number 
of Congressional Districts. While such 
a committee is not authorized by the 
By-Laws of the Association, I see no 
objection to a state member of an As- 
sociate and Advisory Committee creat- 
ing such a group, on an ad hoc basis, 
where needed. 

At the outset, I suggested that the 
accomplishments of the American Bar 
Association have been primarily at- 
tributable to the work of its commit- 
tees, including the committees of its 
several Sections. When we view the 
current year from the vantage point of 
August, 1959, the success of this As- 
sociation year also will reflect the effec- 
tiveness of the action of its committees. 
I hope that it will be outstanding. 


Action of the House of 
Delegates with Reference to 
Canon 35 

A great deal of interest has been 
expressed in the action of the House of 


Delegates in directing appointment by 
the President of a new nine-member 
Special Committee of the Association 
to study further the problems involved 
in the proposed amendment of Canon 
35 of the Canons of Judicial Ethics. 
The Committee is to report the results 
of its studies and surveys, as well as 
its recommendations, to the House of 
Delegates as “early as feasible”. The 
action of the House of Delegates was 
taken on recommendation of the Board 
of Governors and expressly authorizes 
the Committee “to conduct such sur- 
veys with the prior approval of the 
Board of Governors as may be deemed 

(Continued on page 952) 
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published monthly 


American Bar Association Journal 


the of ficial organ of the American Bar Association 


The objects of the American Bar Association, a voluntary 
association of lawyers of the United States, are to uphold 
and defend the Constitution of the United States and main- 
tain representative government; to advance the science of 
jurisprudence; to promote the administration of justice and 
the uniformity of legislation and of judicial decisions 
throughout the nation; to uphold the honor of the profes- 
sion of law; to apply its knowledge and experience in the 
field of the law to the promotion of the public good; to 
encourage cordial intercourse among the members of the 
American Bar; and to correlate and promote such activities 
of the bar organizations in the nation and in the respective 
states as are within these objects, in the interest of the legal 
profession and of the public. Through representation of 
state, territory and local bar associations in the House of 
Delegates of the Association, as well as large membership 
from the Bar of each state and territory, the Association 
endeavors to reflect so far as possible, the objectives of the 
organized Bar of the United States. 

There are eighteen Sections for carrying on the work 
of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust 
Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Family Law; Insurance, Negligence 
and Compensation Law; International and Comparative 
Law; Judicial Administration; Labor Relations Law; Legal 
Education and Admissions to the Bar; Mineral and Natural 
Resources Law; Municipal Law; Patent, Trademark and 
Copyright Law; Public Utility Law; Real Property, Probate 
and Trust Law; Taxation; and the Junior Bar Conference. 
Some issue special publications in their respective fields. 
Membership in the Junior Bar Conference is limited to 
members of the Association under the age of 36, who are 
automatically enrolled therein upon their election to mem- 
bership in the Association. All members of the Association 
are eligible for membership in any of the other Sections. 

Any person who is a member in good standing of the 


Bar of any state or territory of the United States, or of any 
of the territorial groups, or of any federal, state or terri- 
torial court of record, is eligible to membership in the 
Association on endorsement, nomination and election. Ap- 
plications for membership require the endorsement and 
nomination by a member of the Association in good stand- 
ing. All nominations made pursuant to these provisions are 
reported to the Board of Governors for election. The Board 
of Governors may make such investigation concerning the 
qualifications of an applicant as it shall deem necessary. 
Four negative votes in the Board of Governors prevent an 
applicant’s election. 

Dues are $16.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $4.00 per year, and for three years thereafter $8.00 per 
year, each of which includes the subscription price of the 
JourNAL. There are no additional dues for membership in 
the Junior Bar Conference or the Section of Legal Educa- 
tion and Admissions to the Bar. Dues for the other Sections 
are as follows: Administrative Law, $5.00; Antitrust Law, 
$5.00; Bar Activities, $2.00; Corporation, Banking and 
Business Law, $5.00; Criminal Law, $2.00; Family Law, 
$5.00; Insurance, Negligence and Compensation Law, 
$5.00; International and Comparative Law, $5.00; Judicial 
Administration, $3.00; Labor Relations Law, $6.00; 
Mineral and Natural Resources Law, $7.00; Municipal 
Law, $3.00; Patent, Trademark and Copyright Law, $5.00; 
Public Utility Law, $3.00; Real Property, Probate and 
Trust Law, $5.00; Taxation, $6.00. 

Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th Street, 
Chicago 37, Illinois. An application for membership should 
be accompanied by a check for dues in the appropriate 
amount as follows: $16.00 for lawyers first admitted to the 
Bar in 1952 or before; $8.00 for lawyers admitted between 
1953 and 1955; and $4.00 for lawyers admitted in 1956 or 
later. 


Manuscripts for the Journal 
® The JourNat is glad to receive from its readers any manuscript, material or suggestions of items for publica- 
tion. With our limited space, we can publish only a few of those submitted, but every article we receive is con- 
sidered carefully by members of the Board of Editors. Articles in excess of 3000 words, including footnotes, cannot 


ordinarily be published. 


Manuscripts submitted must be typewritten originals (not carbon copies) and must be double or triple spaced, 
including footnotes and any quoted matter. The Board of Editors will be forced to return unread any manuscript 


that does not meet these requirements. 


Manuscripts are submitted at the sender’s risk and the Board assumes no responsibility for the return of ma- 
terial. Material accepted for publication becomes the property of the American Bar Association. No compensation 
is made for articles published and no article will be considered which has been accepted or published by any 


other publication. 
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STATE TAX REPORTS 


Tax Men everywhere welcome the special assistance of 
CCH’s State Tax Reports. Each state and the District of 
Columbia is individually covered in its own separate 
reporting unit. Swift, accurate ‘Reports’ for each unit 
keep state tax facts and information constantly up to the 
minute. The ‘‘Reports’’ cover new laws, amendments, 
regulations, rulings, court and administrative decisions, 
return and report forms — in fact, everything essential to 
sound handling of corporate and individual state taxes 
and taxation. One or more loose leaf Volumes for each 
unit are included at no extra charge under subscription 
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Here is specialized guidance devoted exclusively to safe 
t Loke sound solution of state sales tax problems. Easy-to- 
understand, continuing “Reports” keep subscribers 
always fully up-to-date on everything new concerning 
sales and use taxes, both state and local. Swiftly 
reported in full text are new laws and amendments; 
decisions of the Supreme Court and higher state = 
courts; rulings; and Attorney General opinions. 
Plain-English explanations spell out the meaning of 
even the most complex rules, making clear how they 
apply, what to do about them. In addition, for the 
complete, up-to-the-minute background of state and 
local sales and use taxes, three big Compilation 
Volumes are included at no extra charge. 
ota 
— _A_ Send for Your FREE Tax Book ! 
MO \ Use this handy coupon to request your 
complimentary copy of “When Business 
ut ae Crosses State Tax Lines.” Practical, 
BN orth understandable outline of everyday 
guano state tax situations and transactions, 
lia problems and pitfalls. 
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WHEN YOU HAVE STATE TAX QUESTIONS 


€ 


PUBLISHERS of TOPICAL LAW 


= (CCH HAS QUICK, DEPENDABLE ANSWERS : 


STATE TAX GUIDE 


The GUIDE’s comprehensive biweekly ‘‘ Reports” are 
especially designed to fit the needs of those who must 
keep posted on new developments in a// taxes in every 
state. Quick-finding charts and tables summarize latest 
working facts and figures on the tax structures and taxes 
in every state. Featured are up-to-date, understandable 
explanations of the basic principles of taxation, with 
thumbnail sketches outlining the scope and application 
of each type of tax. A quick-reference Compilation Vol- 
ume is included at no added cost, to start subscribers off 
with all-state tax facts and figures right down to date. 


STATE TAX CASES REPORTS 


General principles developed from latest controlling cases 
on state and local taxes are analyzed in the regular issues 
of State Tax Cases Reports. Tax Men with purely local 
interests welcome the “ Reports’’ for expansion of tax 
horizons; those with multi-state responsibilities rely on 
the broad-gauge reporting of the all-state picture as 

interpreted and applied by the Courts. An exclusive 

Compilation Volume comes to ‘‘Reports’’ subscribers 

without extra charge, to start them off with all the 
@ tules developed in court cases down to date. 
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| COMMERCE CLEARING HOUSE, Inc. 

| 4025 W. Peterson Ave., Chicago 46, Illinois 

| Send us our complimentary copy of “When Business Crosses State 
| Tax Lines.” Also send complete details on the specialized CCH 
| State Tax Reporters checked below. No obligation, of course. 
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Views of Our Readers 








® Members of our Association are invited to submit short communica- 
tions expressing their opinions, or giving information, as to any matter 
appearing in the Journal or otherwise, within the province of our 
Association. Statements which do not exceed 300 words will be most 
suitable. The Board of Editors reserves to itself the right to select the 
communications or excerpts therefrom which it will publish and to 
reject others. The Board is not responsible for matters stated or views 


expressed in any communication. 





Important Cases Go 
to the Federal Courts? 

I take exception to the conclusion 
and inference reached by Judge Alex- 
ander Holtzoff as pertaining to the 
latter portion of the next to the last 
paragraph of his book review of The 
Advocate’s Devil, appearing in the July, 
1958 (44 A.B.A.J. 673), issue of the 
AMERICAN Bar ASSOCIATION JOURNAL, 
the pertinent part being “. . . the tend- 
ency is for more and more important 
litigation to go into the federal courts”. 

In my judgment such an observation 
constitutes a self-serving declaration, 
and the inferences to be drawn there- 
from are an insult to our state judi- 
ciary. In Virginia, in my opinion, such 
a condition does not exist as to litiga- 
tion, and I do not apprehend any pil- 
grimage to the federal court in the 
foreseeable future. 

I wonder if the view expressed by 
Judge Holtzoff is not characteristic of 
the federal judiciary, and exemplifies 
the tenor of thought in Federal Govern- 
ment, which apparently subscribes to 
the doctrine of complete abrogation of 
states’ rights... . 

Lewis H. Hatt, Jr. 


Newport News, Virginia 


Publicity and 
Functioning Committees 
As part of an alleged bar public re- 
lations program, the Association spon- 
sored a day, Law Day. But if a pro- 
gram of public relations for the Bar as 
a whole has been established, which 
lawyers, much less laymen, can cite it? 
Those of us who read Association 
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remember that 
there is a Committee on Communist 
Tactics, Strategy and Objectives and 
a Committee on American Citizenship. 
Some may even know who head these 
committees. But personal publicity, 
even if merited, is not as important as 
publicity for the work which needs to 
be done. 

If any public relations work has been 
done, news of accomplishment has elud- 
ed me. It certainly has not intruded on 
the public consciousness. 

A public furor recently developed 
over an invitation by the Baltimore Bar 
Association to Soviet Ambassador Men- 
shikov. If in its zeal to accomplish 
something worthwhile, the local associ- 
ation did not know how to handle the 
situation, did either of the Committees 
named, solicited or not, step in to as- 
sist? Were they ready and in position 
to advise? Specific and helpful meas- 
ures could have been proposed. One 
can only wonder whether our Commit- 
tees lack the ability to help or the 
energy. 


announcements may 


This criticism is not born of per- 
sonal antagonism: I am not personally 
acquainted with the men whom I am 
here criticizing. But when, in reply to 
a general suggestion which I offered, 
the President of the Association indi- 
cated sufficient interest to transmit my 
comments to the Chairman of the Com- 
mittee on Communist Tactics, I de- 
clared the possibility that there would 
be no worthwhile follow-up or that I 
might not even receive a reply. 

That statement was based on prior 
experience; it was accurate. The in- 
stant criticism has this in common with 





other comments which I have offered 
from time to time, some of them most 
graciously received: all have been born 
of a desire to be of service to the pro- 
fession, to our country and to mankind 
as a whole. Having assumed the respon- 
sibility which accompanies appoint- 
ment, individuals and groups are duty 
bound to fulfill such responsibility. 
LLoyp BUCHANAN 

Washington, D. C. 


Law Day and 
the Supreme Court 

President Eisenhower proclaimed May 
1, 1958, as “Law Day—U.S. A.”, “a 
day of national dedication to the prin- 
ciples of government under laws”. The 
American Bar Association urged all the 
members of the legal profession to 
memorialize the day. The profession 
did, in fact, lead in its observance. 
This was altogether fitting and proper 
for, the love held by the legal profes- 
sion for liberty is notable—it has al- 
ways been dangerous to the enemies of 
freedom! 


Edmund Burke, warning Britain of 
the qualities which made the colonies 
dangerous, listed among them their 
love of the legal profession; many of 
the Founding Fathers were lawyers. 
Indeed, had there not been lawyers of 
principle and force, many of the great 
causes vindicating the rights of our 
people would not have reached the 
Supreme Court or would have done so 
without the illumination their argu- 
ments and briefs shed on great prob- 
lems of democratic government. They 
know well that it was John Marshall, 
the architect of American constitution- 
alism, and his illustrious successors, 
who evolved the Supreme Court’s func- 
tion of review by “carrying the law 
into the neighboring field of statecraft 
in clarifying the fundamental principles 
underlying our system”. The present 
Court’s renewed insistence on inviol- 
able individual rights as an integral 
part of our free society, and the re- 
affirmance of its duty to hold co-ordi- 
nate branches of government as well as 
the states within constitutional bounds 
when they attempt to invade such 
rights, should be reassuring to lawyers. 


On that account, the failure of law- 


(Continued on page 928) 
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accept a junior partnership in the Army JAGC 


A JUNIOR PARTNERSHIP ... YOURS FROM THE BEGINNING. You can begin your career 
as a junior partner in one of the nation’s oldest and most respected law firms—the Judge Advocate 
General’s Corps of the United States Army. Your commission as a First Lieutenant in the JAGC 
makes you an active participant in a challenging, world-wide practice. And you enjoy all the priv- 
ileges, prestige and responsibility of a junior partner —right from the start! 


VARIETY OF EXPERIENCE ... WITH PLENTY 
OF CHALLENGE. As a judge advocate officer, 
you have a chance to gain invaluable experience in 
any of the following legal fields: 


¢ CLAIMS e LEGAL ASSISTANCE 
@ MILITARY AFFAIRS ¢ MILITARY JUSTICE 
@ LITIGATION e PATENTS 

e REAL ESTATE © PROCUREMENT 


¢ INTERNATIONAL AFFAIRS 


From the very beginning, you work closely with 
senior members of the organization—men whose 
standards of professional competency measure up 
to those of the finest law firms in the country. 
And junior partners in the JAGC are also ac- 
corded a degree of independence and freedom of 
action which would be almost impossible to dupli- 
cate during the early stages of a civilian law career. 


WHICH WOULD YOU PREFER? An assured 
professional career . . . or an unknown future? If 
you decide on the former alternative, permanent 
positions are available in the JAGC— together with 
the opportunity for a senior partnership in the firm. 


GENERAL PROFESSIONAL QUALIFICATIONS: 
1. Be a U.S. citizen between the ages of 21 and 32. 
2. Be a graduate of an approved law school. 


3. Be admitted to practice before the highest court 
of a State, or a Federal Court. 


4. Be in good standing before the bar. 
LAW STUDENTS! Application and tentative selection 


for the JAGC can be made while you're still in Law 
School. Mail coupon for details! 


ec ee ee a 


Washington 25, D. C. 


NAME 


Judge Advocate General's Office ABAJ 10-58 
Department of the Army 


Please send me details concerning application for a junior partnership in the 
Judge Advocate General’s Corps of the United States Army. 








city 


ZONE STATE 
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How the Bell System's Transistor 


Has Created Business and Jobs 


in Many Industries 


Tt has been just a little over ten 
years since the Bell Telephone Lab- 
oratories announced the invention 
of the ‘Transistor. 


This amazing little electronic am- 
plifier was recognized immediately 
as one of the big breakthroughs in 
science that come only at rare inter- 
vals. Every year since its birth it 
has opened new fields of use and 
progress. 


Developed originally for teleph- 
ony, where its first use was in Direct 
Distance Dialing, the Transistor has 
enabled many other industries to 
bring out entirely new products and 
improve others. It has also made it 
possible for a number of new busi- 
nesses to get started and to grow. 


There is no doubt that the Tran- 





sistor has been one of the leading 





forces in an electronics boom and is 





in considerable part responsible for 





raising the electronics industry from 





a two billion dollar level in 1946 to 





over thirteen billion dollars in 1958. 
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NEWS FROM OUTER SPACE. One of the many uses for the Transistor is in the radio 
transmitters in satellites. Some other uses of this mighty mite of electronics, in addition to 
its growing use in telephony, are in hearing aids, personal radios, automobile radios, portable 
TV sets, phonographs, clocks, watches, toys, computers, data processing, machine tooling 
controls and even a guidance system for a chicken-feeding cart. A most important use is in a 
wide range of military equipment, including radar and guidance systems for missiles. Though 
little larger than a pea, the Transistor can amplify electric signals up to 100,000 times. 


The Bell System has licensed 
more than seventy companies to 
make and sell transistors. More than 


50,000,000 will be made this year. 


The Transistor is just one example 
of how the basic research of the Bell 
Telephone Laboratories contributes 
to the economy and progress of the 
country. Frequently this constant 
search for new knowledge to im- 
prove communications brings forth 


BELL TELEPHONE SYSTEM 


discoveries of great value to other 
industries and the whole field of 
technology. 


For telephone users, the Transis- 
tor has made possible advances that 
would have been impossible a brief 
decade ago. 

In the years to come it will bring 
many new ways to make telephone 
service more convenient and useful 
to more and more people. 
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It Started in 1873 


Since the days of the covered wagon, 
this orZanization has been compiling, ed- 
iting, printing, and selling SHEPARD’S 
CITATIONS. 


Eighty-five years. A lon} record of suc- 
cessful service. A lon}, experience, teach- 
ing, us how to serve you better. 


Today, Shepard’s meets every state and 
federal citation requirement both case 





and statute. It is quick. It is reliable. It 





is nation-wide. It is economical. 






Shepard's helps to keep other publications 
in your library up to date. Tens of thou- 
sands of lawyers say it is indispensable. 


Shepard’s Citations 
COLORADO SPRINGS 
COLORADO 
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“ORLON” and “DACRON” are trademarks, too 


REG. U. 8. PAT. OFF. 
As this familiar signal of the football referee desig- 
nates that a score has been made, our trademarks 
designate the unique qualities and characteristics 
of two of our modern-living fibers. ‘“‘Orlon’”’ desig- 
nates our acrylic fiber; ““Dacron’’, our polyester 
fiber. As we use and protect these trademarks, 
they become more meaningful and valuable both 
to consumers and to the trade. 


For handy folders on proper use of the trademarks 
“Orlon” and “Dacron”, write Textile Fibers De- 
partment, Section AB, Room N-5518, E. I. du Pont 
de Nemours & Co. (Inc.), Wilmington 98, Delaware. 
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REG. U. S&S. PAT. OFF. 


When using these trademarks, always remember to: 


Distinguish “Orlon" and “Dacron"—Capitalize and use quotes or ital- 
ics, or otherwise distinguish by color, lettering, art work, etc 


Describe them—Use the phrase ‘‘Dacron” polyester fiber (or “Orlon” 
acrylic-fiber) at least once in any text. 


Designate them—In a footnote or otherwise, designate “Orlon” as 
Du Pont’s trademark for its acrylic fiber and “Dacron” as Du Pont's 
trademark for its poiyester fiber. 


TEXTILE FIBERS DEPARTMENT 


REG. U. 5. PAT. OFF. 


BETTER THINGS FOR BETTER LIVING... THROUGH CHEMISTRY 
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For those who need the highest caliber of guidance— 


MONTGOMERY S$ 


Edited by 
PHILIP BARDES 


CPA 
JAMES J. wane. i. 
JOWN McCULLOUGH 


K E. RICHARDSON 
- CPA 


Partners of 


RAND, ROSS 
ay &, MONTGOMERY 


ry’s Federal Taxes 


37TH EDITION of this unique guidebook reflects throughout the com- 
posite judgment of top tax authorities and accounting practitioners in 
daily contact with taxpayers of every kind. Now rewritten and fully up 
to date, it crystallizes the practical meaning of the law. In every tax ques- 
tion it combines relevant Regulations, rulings, and definitive court 
decisions with the perceptive, interpretative comment for which Mont- 
gomery’s is famous. 


Year-round Help for Corporations, Partnerships, Individuals 


Tax economies are viewed in light of present advantages, future implica- 
tions. Powerful tax-saving methods that may be applied to raising capital, 
holding and transferring property — handling of personal compensation, 
foreign business, investment income, etc., are clearly set forth. In any trans- 
action, Montgomery's clarifies the tax position of the business entity and the 
individuals who comprise it. 

Estates—Trusts—Estate and Gift Taxes. New chapters provide A-to- 
Z guidance in family planning to minimize the impact of income, estate, and 
gift taxes. Experience-backed advice for utilizing tax advantages of charity 
and education trusts, insurance trusts, alimony trusts—new opportunities 
for estate conservation through effective use of family corporation. 





What to Do—How to Plan—Under the Liberalized Tax Provisions 


The far-reaching tax effects of the recently 
passed Technical Amendments Act and 
Small Business Tax Revision Act of 1958 
are fully reflected throughout Montgom- 
ery’s. It presents in one place, wherever 
applicable, statutory requirements, explan- 
atory comments, and practical illustrations 
of the new ‘equalizing’ provisions. In situa- 
tions involving investment losses, current 
operating losses, loss carryback, and income 
distribution, it indicates the benefits now 
allowed—warns of contingencies and pos- 
sible restrictions. 


In unfamiliar as well as seemingly rou- 
tine questions, Montgomery's offers reli- 
able advice demonstrated through 37 con- 
secutive editions. Its help in matters such 
as these is indispensable — 

What practical steps can be taken to 
maximize the depreciation deduction 
permitted under the new law? 

How do the liberalized rules affect stock- 
holders in the close corporation? 

Can a stock option now be exercised 
after the employee’s death without tax 
loss? 


How can the ‘collapsible corporation’ 
trap be avoided when liquidating or 
selling corporation or distributing 
from capital? 

How can loss on sale of securities within 
the family group be deducted by 
seller? 

Which travel and entertainment deduc- 
tions are now allowable? Which are 

t? 

What ‘small business’ benefits are now 
available even to the ‘large’ corpora- 
tion? 








New Citations. Throughout the text, new citations give instant 








reference to cases, Treasury rulings, regulations, and Code. Every 
critical discussion shows supporting authority at a glance. 

IWlustrative Examples. Hundreds of timely worked-out examples 
make crystal-clear the correct methods for computing income, deter- 
mining deductibility, figuring refunds, comparing accounting alterna- 


tives, etc. 


Tax Planning Opportunities, itemized at the end of each chapter, 
point out proved ways to earn exemptions, qualify for lower tax rate, 
protect realizable income and long-term interests. 

23 Chapters—Arranged to Save Time and Effort 





INCOME AND DEDUCTIONS 
Income: Inclusions and Exclusions—Sales of 
Inventories, Services — Compensation for 
Personal Services—Deductions for Interest 
Taxes, Contributions—Expenses, Losses, Mis- 
cellaneous Deductions—Depreciation 

TAX ACCOUNTING 
Tax Basis of Property—Accounting Periods 
and Methods 
TRANSACTIONS SPECIALLY TREATED 

Capital Gains, Losses—Real Property. Other 
Tangible Fixed Assets—Patents, Other In- 
tangibles — Natural Resources — Dividends, 
Stock Redemptions—Saies, Other Disposi- 


tions of Securities — Corporate Organiza- 
tions, Reorganizations, Liquidations— For- 
eign Business and Employment 
DETERMINATION OF TAXABLE INCOME 
AND TAX 
Corporations — Partnerships — Individuals 
—Estates and Trusts 
ESTATE AND GIFT TAXES 

AND PLANNING 
Determination of Estate and Gift Taxes— 
Family and Estate Tax Planning 

ADMINISTRATION 
Payment and Refund of Taxes 


52 Contributing Tax Specialists 1,300 Pages 


THE RONALD PRESS COMPANY 


_ CLIP AND MAIL THI tan yn 
NOW TO TAKE ADVANTAGE 
OF PREPUBLICATION PRICE | 


THE RONALD PRESS COMPANY 
15 East 26th Street, New York 10, N Y. 


Please enter our order for . ..copies of 
Montgomery's Federal Taxes, 37th Edition, 
at the prepublication price of $20 per copy. 
Price after publication (November 15) $25 
per copy. 
() Check enclosed ( ) Bill firm 
(Shipped postage-paid when check 


accompanies order) 





Publishers of Authoritative Federal 
Income Tax Information Since 1917 
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THE CONSTITUTION AND 
WHAT IT MEANS TODAY 


12th Revised Edition 


By EDWARD S. CORWIN. Acclaimed throughout the 
world as the outstanding commentary on the U. S. Con- 
stitution, this classic handbook has maintained its top 
position throughout three decades. This new revised 
edition covers the decisions of the Supreme Court to 
the end of 1957, reviews the school segregation decision 
in the light of Little Rock and other incidents, and con- 
siders the subject of Presidential disability. It also dis- 
cusses currently prevailing doctrine (as well as historical 
development) of such important subjects as judicial re- 
view, the commerce clause, executive power, war power, 
national supremacy, and freedom of speech, press and 
religion. $6.00 





THE SOCIETY OF CAPTIVES 
A Study of a Maximum Security Prison 


By GRESHAM M. SYKES. Brutality and systematic 
neglect have largely disappeared from prison life—but 
equally damaging psychological stresses remain: rejec- 
tion by the free community, poverty, enforced celibacy, 
and the “grinding dullness” of prison life. This thought- 
ful study describes life in a “tough” prison as seen by 
inmates and guards alike. It explores the complex social 
structure that often shifts real power into the hands of 
the prisoners. A book that not only enlarges our under- 
standing of the treatment of criminals in American 
society, but illuminates the meaning of total power as 

$3.75 


At your bookstore 


PRINCETON 
UNIVERSITY PRESS 


Princeton, New Jersey 
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LAW OFFICE 
ORGANIZATION 


By Reginald Heber Smith 
of the Boston Bar 


Our sixth reprinting of this useful pamphlet 
Price 50 cents with order 


Ww 
Copies may be secured from 
AMERICAN BAR 


ASSOCIATION JOURNAL 
1155 East 60th Street, Chicago 37, Illinois 
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YOU 
SAVE 
TIME 
AND 
MONEY 


on every New Corporation you handle with Goes 
“COMPLETE CORPORATION PACKAGE” 


Available . . . quickly . . . through your own leading 
stationer, corporation outfitter or printer. 

. Goes Lithographed or Steel-Litho Stock Certificates 
Copyright designs . . . colors . . . styles to meet your 
clients’ needs . all. on fine quality stock. 
some Steel-Litho Certificates on 100% No. 1 Rag 
Paper! 

2. Goes Corporation Record Books 
bring you all necessary Organizational Forms. All 
have logical, precise guides to incorporating — 
dures. Available with or without Accounting Forms. 
Minute Books. 
3. Corporate Seals... 
Your stationer . . . corporation outfitter or 
printer is ready ‘to serve you with the 
Goes Complete Corporation Package! 
For the supplier nearest to you call or write 











LITHOGRAPHING CO. 


42 WEST 61st STREET * CHICAGO 21, ILLINOIS 
53 PARK PL., NEW YORK 7 ° 66 BERRY ST., SAN FRANCISCO 7 














PIONEER 

of 

Lawyers 
Professional 
Liability 
Insurance 


Since July 1, 1945, thousands of poli- 
cies protecting many of the country’s 
leading lawyers and law firms have 
been written by this Company. For 
claim and underwriting know-how 
based on more than a generation of 
experience, consult your local agent. 
Professional protection with New 
Amsterdam means a personal, pri- 
vate, confidential relationship. 


Naw Gimsitambiim 


(Gisuiaty Company 


227 ST. PAUL ST. BALTIMORE 3, MD. 
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Many leading attorneys put needed “new hours” in 
their workday with Edison Voicewriter dictation. 


The CAaS@ >. oo for Voicewriter is a strong one! 








li- 





If we were pleading the case for Edison 
Voicewriter dictation . . . it would sound 
something like this: 


Whether you're in general practice, 
or no matter what your specialty may be 
.. . a Voicewriter can prove indispen- 
sable when you’re out of the office all 


cated, the Voicewriter pauses when you 
do . . . yet costs you nothing to keep 
it waiting. 

Testimony of a client or witness can 
be dictated while it is fresh in mind. 
Voicewriter thus acts as a safeguard 
without violating the nature of the con- 
fidential interview. 





ys day in court, or at client meetings. To 

whe catch up with correspondence, memo- Take your Voicewriter with you any- $ 

- randa, briefs, contracts, etc. during your where . . . it’s equally efficient at home, Let us prove there’s 

pe! off-hours . . . dictate to your Voice- on the road, in the office. No need for nothing like Voicewriter dictation! 
it writer at the office or at home. Then just a secretary to dictate on-the-spot when Your Edison man will arrange to let 
we give your secretary the Edison Voice- you want to outline speeches, record you ty © Veins eae Seas 
, dictating equipment in action. And 


ri- 





writer Diamond Disc so she can tran- 
scribe and type while you're free for 
other work. 

When you're preparing briefs and 
pleadings that are lengthy and compli- 


Edison Voicewriter * a product of Thomas A. Edison Industries 


Thomas A. Edison Industries, West Orange, N. J. In Canada: 32 Front Street W., Toronto, Ontario 


minutes of meetings, or keep up with 
paper work involved in the many out- 
side activities in which you must 
participate. 

We rest our case. 








it’s so easy to own on the Edison 
lease plan for only $17.81 a month. 
To have him contact you—or for free 
literature—write Dept. AJ-10 at the 
address below. 
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of Our Readers 


This fall — Prudential 
continues its award- 
winning series, 

“THE TWENTIETH 
CENTURY”— penetrating 
programs dealing with 

the people and events that 
have shaped this century 
in which we live. You will 
see exciting shows — 
shows of significance and 
importance—subjects such 
as: The Red Propaganda 
Machine * Mission: Outer 
Space * The Hungarian 
Revolution * Jet Carriers 
* The Narcotics Problem 
and many others. 


Sunday Evenings, 
“THE TWENTIETH CENTURY,” 


CBS-TV 


THE PRUDENTIAL INSURANCE COMPANY OF AMERICA 


LiPrPe «~NSURANCE © ANNUWUITIES @ 


SICKNESS @ 


ACCIDENT PROTECTION 


CROUP INSURANCE © GROUP PENSIONS 





(Continued from page 920) 
yers—generally—Bench and Bar—to 
defend the United States Supreme Court 
against almost incredible vituperation, 
and their own intemperate criticism, 
because of recent civil liberties deci- 
sions, is greatly disturbing. To be sure, 
there have been exceptions. Mr. Charles 
Rhyne, President of the American Bar 
Association, is a conspicuous example. 
And distinguished jurists at the recent 
Notre Dame Law School symposium 
defended the Court; they pointed out 
that the attacks on it were, at best, 
based on ignorance of its functioning, 
and, at worst, an assault on the integ- 
rity of its members. 

The cases which have brought on 
such violent criticism are a high-water 
mark in our constitutional history! In 
interposing the barrier of procedural 
safeguards between the power of the 
state and the right of the individual, 
when the latter is unjustly or unneces- 
sarily invaded, the judiciary performs 
its highest function. In insisting that 
the basic privileges of the individual 


are the primary concern of government, 
these decisions will leave their imprint 
on the whole pattern of the American 
idea for all time! They have been vin- 
dicating “due process”, the “law of the 
land” which we are to celebrate! 

“Due process” with its underlying 
moral content is not merely a legal 
technique. It is basic to the American 
way of life. Its essence is the legal im- 
perative based on a moral one that 
good ends must be secured only by 
good means—desirable results by just 
expedients; otherwise, the means con- 
taminate the ends. 

The Supreme Court has renewed its 
“role as monitor of national sanity”. 
It is, as others before it, of a composite 
nature—not complected by the Presi- 
dents but rather by time in the context 
of need—representing a cross-section 
of America. This is well. For, in es- 
sence, its function is to maintain the 
nation in harmony with the enlight- 
ened consensus of our people. As Pres- 
ident Hutcheson of Lafayette College 
put it, America’s center of “Emotional 
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integrity is to be found not in kings or 
in state religions but rather in its con- 
stitution sustained by the Supreme 
Court”. 

Each generation, with the Supreme 
Court as its effective agent—as “guard- 
ian of liberty”—must redefine as well 
as defend its liberties. Lord Acton 
pointed out, “Liberty is something 
never established for the future; but 
something which each age must pro- 
vide for itself.” The effort to renew it, 
to channel its change and to control its 
pace, requires the guidance of magna- 
nimity as well as wisdom to mediate 
and conciliate among contending fac- 
tors and factions. 

Lawyers of good will, therefore, have 
a unique opportunity. Bench and Bar 
—and instructors in the law—should 
render clear the meaning of the recent 
civil liberty decisions as aspects of free 
institutions. This will serve to revive 
Americans’ awareness of their rights 
and corresponding obligations—by rea- 
son of our system of law and courts. 
It will strengthen our country’s re- 
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dedication to the rule of law as the 
foundation of our free society! - <5) 
SAMUEL H. HorsTaDTER : : —R “ — 
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vents that to His Country” (44 A.B.A.J. 517). 
century One cannot take issue with its purpose. 
ie wil One cannot cavil against being re- 
si ay minded of the history and development yo 
ects such of our Constitution. Mr. Nilsson 
aganda though, is guilty of two glaring errors 
ee —one of omission and the other of 
Carriers commission. 
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of the older generation, were exposed 
to a barrage of oratory and forensic 
displays on July 4 for innumerable 
years. None of it seems to have regis- 
tered to any extent. If it had, Mr. 
Nilsson would not have been moved to 
write his article. 


I think Harry Emerson Fosdick 
said: “Christianity hasn’t failed, it 
hasn’t even been tried yet”. The at- 
tainment of the basic principles upon 
which our Republic stands will be 
achieved only by deeds rather than 
pious protestations. Mr. Nilsson quotes 
16-20: “Faith without works 
This is the error of omission. 
What are the deeds that we are to 
perform? We will find the solution to 
our problems by living according to 
the books rather than by reading them. 


James 2: 
is dead”. 


We are suffering today because we 
did nothing to halt Hitler, or prevent 
the Fascist-Communist decimation of 
Spain. We do nothing to improve the 
moral character of political life in this 
country. We do very little to remove 


the petty graft and corruption that 


exists in many of the lower courts 
throughout the country. We do nothing 
to break the stranglehold of politicians 
in the selection of political appointees, 
especially in the lower echelons. We do 
nothing to replace morality for politi- 
cal expediency in our State Depart- 
ment’s activities. 


We did little to prevent the growth 
of McCarthyism and left the fight to a 
fearless few. We seek curbs for the 
Supreme Court but none to curb a few 
(the exception fortunately) congres- 
sional committees who have run amuck 
in the past. What are we doing to re- 
move from our tax laws the favoritism 
to oil companies and other inequali- 
ties? These are amongst the problems 
and tasks to which Mr. Nilsson should 
have addressed himself. These are the 


causes to which he should exhort us 


for action. 


Every lawyer, especially in his early 
years, should be made to serve an 
interneship as a public defender, as a 
member of slum clearance agencies, as 


a member of mental health societies 
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and other branches of social service, 
even as a magistrate or justice of the 
peace. 

How many lawyers fight the powers 
of state-wide sheriffs’ associations and 
for the abolition of overlapping courts 
of limited jurisdiction? Let every 
lawyer become a knight in shining 
armour, even tilt his lance against 
windmills, because only by doing this 
in his early years will he approach an 
understanding of the problems of his 
less fortunate fellowmen and of the 
republic envisioned by our Founding 
Fathers. We will be beset by articles 
twenty years from now similar to Mr. 
Nilsson’s unless we do something about 
making democracy live (a la Pearson) 
rather than speaking about it. 

Seymour B. LieBMAN 
Miami Beach, Florida 


Let’s Ratify 

World Government Now 
Let us suppose that: an unofficial 

group wrote a proposed world federal 

constitution, and persuaded Ceylon, 


Burma and Ghana to ratify it; then 
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The Netherlands and Switzerland 
adopted it after campaigns in which 
the pros and cons were publicly de- 
bated; then Spain, Bolivia and several 
other tyrannies ratified it; then the 
states of Utah and Massachusetts rati- 
fied an amendment to the U.S. Consti- 
tution explaining that the U.S.A. would 
join the federation as soon as the 
requisite number of nations ratified 
the world federal constitution; then 
forty other states achieved a similar 
ratification; then Congress endorsed it 
to complete ratification by the U.S.A.; 
then Russia ratified; then all other 
nations ratified; and the world federa- 
tion began functioning. 

The significance of an offtcial con- 
stitutional convention has been stressed 
often. One way of understanding the 
possibility of success through an un- 
officially prepared but officially ratified 
constitution is by the analysis of situ- 
ations in reverse chronology. 


If Russia, U.S.A., Spain, Switzerland 
and Ceylon had previously ratified a 
specific world federal constitution, the 
debates in England would emphasize 
the advantages and disadvantages of 
the operations of the contemplated 
federal government and not who at- 
tended the constitutional convention. 
Law is dependent upon the acceptance 
of law, not upon its authorship. As 
soon as there has been significant ac- 
ceptance, the origins of law are ig- 
nored. 


If three fourths of the state legisla- 
tures of the U.S.A. had ratified an 
appropriate amendment to the U.S. 
Constitution, then Congress could be 
persuaded readily to endorse such ac- 
tion to complete the U.S. ratification. 
Politicians welcome the opportunity of 
jumping on the bandwagon for what- 
ever is assured of success. Politicians 
refuse to let their hands be tied as to 
future actions as long as there is any 
uncertainty about which way affairs 
are going. 

Approximately 10 per cent of U.S.A. 
voters have isolationist sentiments, and 
although they would undoubtedly pour 
millions of dollars into a campaign to 
oppose ratification in the thirty-sixth, 
thirty-fifth or thirty-fourth state to 
ratify, they would necessarily fail if 
the constitution had the correct politi- 
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By whom was it said 


“This case bristles with simplicity. The facts are ad- 
mitted; the law is plain; and yet it has taken seven days 
to try—one day longer than God Almighty required to 
make the world”? 


Who was the Chief Justice who said 


“The court is very much obliged to any learned gentle- 
man who beguiles the tedium of a legal argument with 
a little honest hilarity”? 
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cal appeal and fairness to merit ratifi- 
cation. The opponents would undoubt- 
edly focus more attention on the 
possible dangers from the ultimate op- 
eration of the federation than on the 
unofficial authorship of the document. 


Most of the nations of the world 
have governments which can essentially 
ignore popular opinion and act in ac- 
cordance with what is advantageous to 
tyrants. If a world federal constitution 
were sufficiently attractive to such dic- 
tators, their speedy ratification could 
be assured. 


The world federalist movement has 
strength in certain European demo- 
cratic nations. The real battle for the 
success of the unofficially prepared 
constitution might be fought in those 
areas. If prior thereto, the constitution 
had been ratified by some of the 
neutral nations, the debates about 
whether ratification was desirable 
would be concerned about the fairness 
of the proposal, and no amount of 
ridicule of the audacity of the authors 
could overcome the appeal to the com- 
mon sense of the European voter. 


Some of the neutral nations might 
be induced to ratify speedily partly 
because of their desire to achieve the 
propaganda advantage of demonstrat- 
ing how ready they were to help hu- 
manity. If ratification involved an in- 
escapable commitment to participate 
as soon as the constitution was ade- 
quately ratified, federalists would not 
be concerned with the motives which 
brought about the initial ratifications. 


Many persons who would have re- 
jected the U.N. Charter on its merits 
felt obligated to ratify it because the 
San Francisco Convention eliminated 
the possibility of creating immediately 
any other kind of a world organization. 
An unofficially prepared constitution 
could only succeed on its merits. Sev- 
eral unofficially prepared constitutions 
might simultaneously compete for rati- 
fication. In any event, the ultimately 
adopted constitution would be better 
because of taking the issues directly to 
the people of the democratic nations 
instead of expecting the compromises 
of secret conferences of diplomats to 
achieve the most durable framework. 
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Although the probabilities for the 
failure of any specific attempt to create 
a new organization are enormously 
great, the existence of a possibility for 
success should stimulate an effort to 
devise a constitution to which both 
tyrants and radical advocates for the 
rights of the common man _ would 
eagerly volunteer their support. Much 
greater imagination is needed for cre- 
ating the formulas attractive to the 
adherents of contradictory philoso- 
phies. Who has enough sympathy and 
understanding for all the many minori- 
ties who might obstruct the ratification 
campaign to invent a blueprint ac- 
ceptable to all? Such persons are 
needed to write the world federal con- 
stitution and to initiate the campaign 
for ratification now. 

Joun R. Ewsank 
Southampton, Pennsylvania 


No Legislation 
To Enforce the Canons 
Many members of the Association 
will doubtless take issue with some of 
Mr. Max J. Luther’s views as expressed 
(Continued on page 934) 
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in his article, “The Problem of Solici- 
tation”, in the June issue of the 
Journat (44 A.BAJ. 554). Just as 
every ethical lawyer deplores the un- 
ethical practices of some “ambulance 
chasers”, he likewise deplores legisla- 
tion which compromises his integrity 
when he happens to be handling a 
plaintiff’s personal injury case. I refer, 
of course, to Mr. Luther’s suggested 
“procedural provisions” in personal in- 
jury cases. 

I have heard that unethical and un- 
fair practices have become a problem 
in the handling (by both sides) of 
personal injury cases in some of the 
larger metropolitan areas. If this is so, 
the traditional self-discipline by the 
local bar associations, with the assist- 
ance of the courts, should be enforced 
all the more strongly; if these practices 
amount to criminal activity, certainly a 
local bar association has enough in- 
fluence to see that the lawyer-lawbreak- 
er is prosecuted. But, let us not delude 
ourselves by thinking that legislation 


which further degrades the profession 
is the answer. 


LEONARD FUHRER 
Alexandria, Louisiana 


Sovereign Immunity 
Is Not Universal 

The article by William H. Reeves, 
“Good Fences and Good Neighbors: 
Restraints on Immunity of Sovereigns”, 
in the June issue of the JourNAL (44 
A.B.A.J. 521) leaves the reader with a 
rather perplexing picture as to just 
what are the problems encountered 
with the assertion of sovereign im- 
munity. His discourse does not differ- 
entiate clearly between the domestic 
and the international enigmas that 
must be considered. A private person 
within the United States desiring to 
bring a legal action against the Na- 
tional Government presents a singu- 
larly domestic situation. Whether he 
has a cause of action and a pursuable 
legal remedy depends entirely on the 
legislative will (within the grants of, 
and limitations on, legislative power as 
enumerated in the Constitution). By 
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means of the Federal Tort Claims Act, 
the Tucker Act, and other more re- 
stricted pieces of legislation, Congress 
has seen fit to establish a regular 
process whereby such domestic injuries 
can be redressed. This machinery vir- 
tually eliminates the immunity of the 
sovereign that existed under feudal 
common law. 

When one of the disputants is a 
foreign government, either in name or 
actuality, the truly controversial prob- 
lems of sovereign immunity are en- 
countered. Of course the resolution of 
the International Bar Association, even 
if adopted, does not represent any 
multilateral legislation on this subject, 
and at best will be merely an ethereal 
statement as to what the law should be. 
In this connection, it should be pointed 
out that existing concepts of how far 
the protection of sovereign immunity 
extends differ considerably among na- 
tions. For example, Italy and Belgium 
have for some time denied such im- 
munity with activities jure gestionis in 
nature, whereas Great Britain has ad- 
hered to the classical common law 
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theory of sovereign immunity. 

The reader should be aware that the 
Tate letter setting forth the State De- 
partment’s theory of restrictive sover- 
eign immunity has not been consistent- 
ly followed in this country to date, and 
the field remains one in which the 
Executive Branch of the Government 
in its conduct of our foreign affairs 
plays an extremely active role. Con- 
sidering the pitfalls on this subject 
awaiting the practitioner, it can only 
be said: Be wary of generalities and 
oversimplifications about sovereign im- 
munity if a foreign state is involved in 
your action. This is one area where the 
law is far from settled. 

WituuaM R. NeLson 
Captain, U.S.A.F. 
United States Military Academy 
West Point, New York 


More People Use 
Services of the Doctor 

I recently received the July, 1958, 
issue of the AMERICAN Bar ASSOCIATION 
JourNaL and have just finished, with 
interest, the article entitled “Profes- 
sional Income; Why Doctors Make 


More Money Than Lawyers”. 

I believe that the author’s recom- 
mendations are sound, but it has oc- 
curred to me that there might be 
another factor in this problem that also 
contributes to the apparent disparity in 
income. 

I have no statistics to support my 
opinion, but it does seem apparent that 
the entire population in the United 
States uses the services of doctors, 
whereas only a fractional part of that 
population uses the services of attor- 
neys. Without going into the reasons 
why this should be and whether or not 
the trend over the last thirty or forty 
years has been increasing in this re- 
gard, it would seem that probably as 
a result of this situation more money 
is spent in the United States on medical 
services than on legal services. If this 
in fact is correct, then the doctors 
would certainly have more income to 
divide than the lawyers, and this I be- 
lieve would account, at least in part, 
for the differences shown in statistics 
presented in said article. 

Joun Net STANLEY 
Santa Ana, California 
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World Peace Through Law: 


The President's Annual Address 


by Charles S. Rhyne * President of the American Bar Association, 1957-1958 


. 


This is President Rhyne’s Annual Address, delivered at Los Angeles 
at the opening session of the Assembly, in accordance with the Associa- 


tion’s By-laws which require the President to address the Annual Meeting 


“upon such topic as he may select with the approval of the Board of 


Governors”. 





The privilege of serving this great 
Association as its President is an honor 
for which I shall always be most grate- 
ful. These past thirteen months have 
been an interesting, rewarding, and 
gratifying experience. I earnestly hope 
that those who evaluate the record 
since London will conclude that this 
has been a period of progress for the 
Association’s programs of service to 
the public and to the legal profession. 

The presidential addresses of my 
predecessors have considered the con- 
temporary facts of their day and the 
duties and responsibilities thrust upon 
lawyers by the great issues and prob- 
lems of their time. These distinguished 
Presidents of our Association have 
challenged our profession to face up to 


legal 


and to solve the leg 


those issues 
problems which arose therefrom. In 
emulation of precedent I now speak of 
the number one problem of mankind in 
the world today: how to achieve and 
maintain world peace. 

As a foundation for my thesis that 
peace between nations may be achieved 
and maintained through use of the 
rule of law in a new world-wide system 
of courts, it is helpful to recall the 


rapid forward rush of events in our 


era of unprecedented change. History 
teaches that these dramatic new ad- 
vances are mere promises and preludes 
to even greater achievements in the 
future. One who would postulate any 
plan to solve any problem of our day 
must therefore also look beyond the 
present to the new horizons and the 
new frontiers envisioned by the world 
in which we now live. 


1. The World Today 

We live at a turning point in the 
history of civilization—in a time when 
the whole world is being made over 
socially, economically, scientifically 
and even intellectually. Our era has 
witnessed such dramatic achievements 
as flight faster than sound, the splitting 
of the atom, miracle drugs, satellites 
in space, and many others. Rapid and 
turbulent changes in the scientific, 
economic and social fields, almost too 
numerous to name, daily defy evalua- 
tion on the basis of prior standards 
and experience. Vistas of endless space 
have opened as man’s horizons have 
widened to encompass the universe. At 
a pace beyond dreaming the whole 
pattern of our existence is being re- 
shaped. As we inventory our strengths 


’ 


and weaknesses we must conclude that 
concepts of the past are no firm foot- 
hold for the dynamic present and the 
uncertain future. 

Amid tremendous developments for 
good and evil, a revolution in inter- 
national affairs is taking place. Due to 
rapid communications and transporta- 
tion, ours is a physically indivisible 
world. Age-old barriers such as seas 
and mountains, weather and climate, 
even time and distance, are fading into 
insignificance. The many economic re- 
lations and intellectual exchanges be- 
tween nations are steadily increasing. 
The birth of new nations, and the 
newly won independent status of other 
nations, have created a rising tide of 
intense nationalism and _anti-coloni- 
alism. 

The whole world is involved in an 
accelerated industrialism and caught 
up in a tide of rising expectations. 
Yet there are vast discrepancies of 
economic development with wide- 
spread poverty, hunger and disease. 
The world Communist conspiracy is 
capitalizing on a growing spirit of 
rebellion against social and racial dis- 
criminations and low living standards. 
But while we can deplore this Com- 
munist exploitation of human misery, 
we cannot condemn the social and 
economic aspirations of millions of 
human beings. We applaud their desire 
to compress centuries of social and 
economic development into mere 
decades and wish to aid them in 
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achieving that goal. 

The International Communist Con- 
spiracy has extended its colonial em- 
pire to include one third of the people 
of the world, and it is working con- 
stantly to further its plan for com- 
plete world domination. The Krem- 
lin has achieved its major conquests 
not by force of arms but by subvert- 
ing the minds of men through polit- 
ical, economic and sociological war- 
fare and other subversive tactics. These 
tactics create an almost constant crisis 
and tension. Communist words are 
used for concealment and confusion 
rather than enlightenment. The peril 
from false Communist propaganda is 
putting the very idea of a free society 
to its greatest test in all history. In a 
world where strength resides in man’s 
mind, not his muscle, the loss of the 
fight for the minds of men could mean 
disaster. Yet peoples in other countries, 
and in our own country all too often 
fail to recognize this threat to their 
freedom in this new guise. 

The use of mass-psychology head- 
line barrages is a major diplomatic 
development of our era. But people 
have grown weary of the constant 
strife and bickering in international 
affairs. In this situation wrong con- 
cepts may sometimes be unknowingly 
accepted. A man who gets wrong 
concepts, whether from reading mis- 
leading charges and countercharges, 
or otherwise, cannot fail to arrive at 
wrong conclusions. Thus many of 
our people are often bewildered and 
benumbed to the point where they 
react apathetically to even clear state- 
ments of the Communist menace. 

We have been forced into spending 
billions on military expansion in an 
ever-accelerating race with 
Russia. Every such arms race in all 
history has ended sooner or later in 


arms 


war. We live constantly on the brink 
of catastrophe as we go from crisis to 
The Damoclean sword hang- 
ing over all the wonderful scientific 


crisis. 


achievements of our era is the knowl- 
edge that man’s achievement could 
lead to the suicidal extinguishment 
of the human race. No one doubts 
that an all-out nuclear war today 
would be so incredibly destructive as 
to produce mass extermination. 


As we listen to the roar of current 
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history it is absolutely clear that man- 
kind—men, and nations, and races— 
must learn to live together or else see 
civilization as we know it perish in 
the senseless devastation of war. The 
atomic and hydrogen bombs, the 
ICBM’s, the Sputniks, the Explorers, 
and Vanguards have attuned the minds 
of the people of the world to an over- 
whelming desire for peace which is 
stronger than such desire at any other 
time in all history. There is a growing 
realization that if the holocaust of all- 
out war explodes, every man, woman 
and child will be in the front lines for 
the first time since the Indian wars. 
The cause of peace is thus the cause of 
human survival. 

Today, when man has learned how 
to destroy the world, his greatest need 
is for instrumentalities and institutions 
which can save mankind from the mass 
The 
sands of time have about run out in 
the hourglass of our civilization. Few 
will dispute that the number one prob- 
lem of our day is how to achieve and 
maintain This situation 
presents a unique and unparalleled 
opportunity to lawyers, for it is the 
rule of law which contains the key to a 
peaceful world. 


extermination of nuclear war. 


true peace. 


2. Mankind’s Number One 
Need: A Workable Plan 
for Peace 

It is obvious that to secure for man- 
kind the marvelous benefits provided 
and promised by present-day civiliza- 
tion, and avoid the evils and dangers 
which hover over the earth from pole 
to pole, the greatest need of the world 
today is a workable plan to achieve and 
maintain peace. We must realize the 
inescapable fact that peace does not 
prevail in the world today. The exist- 
ing situation has been described by 
Sir Winston Churchill as a “truce” 
maintained by “mutual terror”, by 
President Eisenhower as a status of 
“balanced terror”, and by others as 
military deterrence based upon “re- 
taliatory terror”. But no matter how it 
is described and by whom, it is not 
peace. 

Peace means something more than 
the absence of war, something better 
than the truce in which we now live. 







The difference between a peace and 
a truce is that where there is peace 
there is no fear and no threat. 


3. The Machinery Now Used 
Has Not Created Peace 

A look at the policy of the United 
States today reveals that our govern- 
ment is maintaining the current truce 
through (1) military force, (2) diplo- 
matic negotiations, agreements and 
treaties, (3) trade and aid, (4) the 
United Nations and 
friendly nations, and (5) measures 


alliances with 


designed to offset Communist propa- 
ganda. But all of this together has not 
achieved true peace. 

Weapons of horror cannot either 
guarantee the security of our nation 
or form a foundation for peace. 

The chessboard of diplomacy has 
not achieved peace. 

Artificial barriers to the free flow 
of trade between nations present seem- 
ingly insoluble problems. 

Financial aid has not always brought 
us friends, for friendship, among men 
or among nations, cannot be bought. 

The United Nations has performed 
magnificently within its limitations, 
but it is out of date, and cannot even 
prevent little wars, nor even slow 
down the ever-accelerating arms race 
with its threatened consequences. 

We are being far outstripped in the 
propaganda field by adversaries who 
use the very cry for peace as a prop- 
aganda weapon. We have not re- 
sharpened the truth into an effective 
instrument of combat against the “big 
lie” technique utilized by the Kremlin. 
And even a winning effort in the prop- 
aganda war will not bring peace. 

No one can successfully contend 
that this existing machinery, which 
has brought only a truce so far, is an 
effective plan for peace. International 
tensions, anxieties, fears and threats 
are the lead story in nearly every news 
medium day by day. They are increas- 
ing rather than on the wane. And 
there is no prospect for improvement 
through the instrumentalities now in 
use. Man’s number one problem re- 
mains how to end the buildup of “hot” 
and “cold” weapons in such a way that 
peace may prevail. The stalemate of the 
current “standpatism” of our foreign 
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policy must be broken. And the 
existing apparatus of our cold war 
effort certainly does not provide a 
formula for such a breakthrough. 

To end the ever accelerating arms 
race before mutual doom replaces the 
truce of mutual terror, we must go 
beyond the instrumentalities and in- 
stitutions used in the past and adopt 
a new approach—a new plan—for 
peace. We must look forward, not 
backward. We must make a new start 
based upon a new concept. We must 
think and act boldly and meaningfully 
to adapt our peace-seeking effort to the 
realities of today and tomorrow. 

I do not say we should abandon 
our diplomacy, our weapbdns, our 
agreements, or our other present 
mechanisms, but simply that we must 
go beyond them and do the job they 
have not done. 

We cannot stand still and let the 
world-dissolving time-bomb of all-out 
nuclear war explode. Our circum- 
stances are urgent. The time for for- 
ward movement toward peace and 
away from war is now. The oppor- 
tunity to move in that direction may 
be lost forever if we do not grasp it 
while we can. 


4. A Universally Compre- 
hensible New Plan: The 
Rule of Law 

To pull the world out of its pres- 
ent drift toward destruction, and to 
set it on the path of progress toward 
peace, a dramatic new approach to 
peace is essential. Such a plan must 
capture and fire the imagination of 
men the world around. It must be 
a plan which all peoples can under- 
stand. It must be related, therefore, 
to their ordinary everyday knowledge 
and experience. Settlement of inter- 
national disputes through law in the 
courts is such a plan. 

“Law” and “courts” are universal 
terms all men comprehend. All peo- 
ples know the law and courts have 
proved their worth as a keeper of 
the peace within nations. They will 
readily grasp the concept, content 
and the value of this plan of going to 
court instead of to war. They know 
what law and the courts have done 
nationally, and if proper leadership is 
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given they can be brought to see what 
law can do internationally. 


5. Law Is Civilization’s Best 
Concept To Create Peace 

An evaluation of the ideas, ideals, 
and concepts which mankind has de- 
veloped since the dawn of history leads 
to the inescapable conclusion that the 
rule of law offers the best attainable 
route to peace. In a world sundered by 
differences of language, color, creed 
and belief, and by background in 
diverse forms of government, the rule 
of law is the one concept universally 
understood as an ideal nearly all men 
have in common on a world-wide basis. 
It therefore offers a common ground 
which mankind possesses upon which 
to erect an edifice for peace. 

In the beginning of social order, 
disputes between man and man were 
settled under the rule of the jungle 
by brute strength. Later sticks and 
stones were used, then spears and 


arrows, then guns and powder. To- 
day in all civilized nations, disputes 
between man and man are settled in 
the courts under the rule of law. But 
the law of the jungle still prevails as 
the ultimate mechanism to settle dis- 
putes between nations. 

Of all human concepts, law has the 
best historical claim as an instrument 
to satisfy the need for peace and order. 
Man knows that peace reigns where 
law prevails. People everywhere ex- 
perience law’s use almost daily in 
courts in their local communities. Out 
on the vast new frontier of the inter- 
national community, disputes previous- 
ly settled by the bloodbath of war must 
come to be settled by similar tribunals 
of justice. 

Man has not realized what law can 
do for him internationally, and that 
is the reason why law has not been 
used in this field as it can and must 
be. The basic ungrasped fact of our 
time is that the lack of the rule of 
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law in the world community is to- 
day the greatest gap in the growing 
structure of civilization. A commu- 
nity, whether local, national or inter- 
national community, disputes previous- 
national, can become and remain peace- 
ful only so long as it is subject to the 
rule of law. Down through the ages, 
people have lived in terror and fear 
wherever the rule of law has not pre- 
vailed within nations. And this is true 
today in nations under Communist 
domination. We of our generation must 
find a way to implement the best 
answer to our difficult problem of 
gether before—in an outburst of law- 
lessness—we dissolve together in nu- 
clear flame. 


6. The Rule of Law Defined 


The rule of law is not a new con- 
cept. There is no mystery about its 
principles. Throughout the recorded 
history of mankind the rule of law 
has meant the application of reason 
and fairness.' All peoples understand 
it to carry such a connotation. They 
know it means a decision according to 
what is morally right to insure liberty, 
equality and justice in relationships 
between man and man and between 
man and government. It will have the 
same meaning when applied between 
nation and nation. 

Contrary to the thinking of many, 
the principles of our Constitution, in- 
cluding our renowned Bill of Rights, 
do not represent original ideas created 
by the draftsmen thereof. The Con- 
stitution is in fact a restatement of 
the principles of the rule of law as 
borrowed from the great lawgivers of 
the ages. The world and our nation 
have changed beyond the imagination 
of the writers of our Constitution, yet 
their restatement in that great docu- 
ment of the fundamental principles 
of the rule of law still stands rela- 
tively unchanged. This firm founda- 
tion in the wisdom of the centuries 
is the reason our Constitution of basic 
legal principles has been able to meet 
the ever-changing needs of our rapidly 
growing and expanding nation. 

A study of Hammurabi’s Babylon 
Code of 2100 B. c., the law of Moses 
in 1450 B. c., Justinian’s Roman Codes 
of a. p. 600, and Magna Carta in A. p. 
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1215 reveals that there is no basic 
difference in the legal principles 
espoused by the great lawgivers of the 
ages. A survey of the writings of Solon 
(600 B. c.), Confucius (500 B. c.), 
Skotaku Taishi (A. p. 600), Bracton 
(A. D. 1250). Bartolus (a. p. 1350), 
Colbert (A. Dp. 1165), and other cele- 
brated legal scholars down through the 
centuries, reveals that in all the great 
legal systems (i.e., Chinese, Hindu, 
Hebrew, Greek, Roman, Germanic, 
Japanese, Islamic, Slavic, civil and 
common law) there is no fundamental 
difference in concept of the underlying 
legal principles. The rule of law has no 
boundaries, and is of its very nature 
international in character.” 

There is no need to await the writ- 
ing of an elaborate new code of in- 
ternational law*® before utilization of 
the rule of law in the settlement of 
disputes between nations. To wait 
until a written code is perfected and 
accepted could delay interminably the 
progress toward world peace through 
law. The fact is the utilization of the 
principles of the rule of law could 
begin today.* 

The rule of law of which I speak 
is applied daily by all lawyers in as- 
sessing the legal problems they evaluate. 
It is not law known only to “inter- 
national lawyers” under the mysterious 
title of “international law”. The fight 
for application of the rule of law inter- 
nationally—or, to state it more bluntly, 
the fight for mankind’s survival 
through law—is therefore the duty and 
responsibility of every lawyer. None 
can shirk this task on a plea of ignor- 
ance or lack of experience. All lawyers 
know the rule of law of which I speak. 
All lawyers therefore share the re- 
sponsibility that flows from that knowl- 
edge. 





7. Law Plus a World Court 
System 

History reveals that success in the 
use of the instrumentality of law has 
always required the institution of a 
court system. 

For Moses to have 


received the 
Ten Commandments on Mount Sinai 
and then to have done nothing about 
them would have rendered them worth- 
less. Moses realized his responsibility 
and set about preaching and teaching 
the value of living under the law. He 
also created an excellent system of 
courts. He knew that the law could 
not function to end friction without a 
court system. The message and work of 
Moses should be an inspiration to us 
lawyers of today. But unless we set up 
the courts to use the rule of law inter- 
nationally the lesson taught by Moses 
will have been wasted. 

History also teaches that creation 
of a court system must precede dis- 
armament within nations. One excellent 
illustration of this is what 
happened in England where only after 
the King’s Courts were created, and 
had proved their worth, did the Lords 
and the Barons dissolve their armies 


lesson 


and let the courts decide their disputes. 
Another illustration is what took place 
in the western part of our own country 
where, after the courts began to func- 
tion, disarmament for both the “good” 
and “bad” men gradually came about. 
The law is in many ways like a 
giant river. A river can run on for 
generations with slight use for navi- 
gation, and it is only when the river 
is harnessed for hydroelectric power 
development that tremendous service 
and its greater potential for the benefit 
of mankind is realized. So it is with 
law. Law has been around since time 
(Continued on page 997) 





1. Aristotle defined the rule of law as “in- 
telligence without passion”. Bodenheimer, 
JURISPRUDENCE (1940), page 44. 

2. Brierly in Tae Law or Narrons (1955), 
writes: 

“. .. It was out of the conception of a law of 
nature that the early writers on international 
law developed their systems . . . under a termi- 
nology which has ceased to be familiar to us 
the phrase stands for something which no 
progressive system of law ever does or ever can 
discard.” —— 16). 

“... Over against the theory of sovereignty, 
standing for the new nationalistic separation of 
the states of Europe, was set the decry of a 
law of nature denying their irresponsibility and 
the finality of their independence of one an- 
other ... the belief that, in spite of all appear- 
ances the whole universe, and includ in it 
the relations of sovereigns to one another, must 
be ruled by law, remained .. .” (pages 18-19). 

3. The International Law Commission is com- 
piling and codifying the rules of law in many 
fields of international intercourse. Where ap- 





plicable such codifications should be considered 
along with the principles of the rule of law in 
deciding any case before any international 
court. As Dean Pound has said so well: “The 
vital, the enduring part of the law is in prin- 
ciples—starting points of reasoning—not in 
rules. Principles remain relatively constant or 
develop —~- constant lines. Rules have rela- 
tively short lives. They do not develop. They 
are repealed and are superseded by other rules.” 

4. Brierly, supra, note 2, says at page 68: “... 
International law, as well as domestic law, may 
not contain, and generally does not contain, 
express rules decisive of particular cases; but 
the function of jurisprudence is to resolve the 
conflict of opposing rights and interests by ap- 
lying, in default of any specific provision of 
aw, the corollaries of general principles, and 
so to find ... the solution of the problem. This 
is the method of jurisprudence; it is the method 
by which the law has been gradually evolved in 
every count resulting in the definition and 
settlement of legal relations as well between 
States as between private individuals.” 
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Constitutional Law: 


The Papers of the Executive Branch 


by William P. Rogers * Attorney General of the United States 


This is a statement by Attorney General Rogers on the right of the 
Executive Branch to withhold documents and other materials from Con- 
gress. The Attorney General made this statement before the Subcommittee 
on Constitutional Rights of the Senate Judiciary Committee on March 8. 
The position taken by Mr. Rogers was that the executive right to withhold 
materials from Congress springs from the doctrine of separation of powers. 





I appreciate the opportunity of 
appearing before this Senate Com- 
mittee to present my views as to the 
extent of the inquiry which can be 
made by the legislative branch of the 
Government concerning the decision 
making process and documents of the 
Executive Branch. As might be expected 
from the division of our Government 
into three separate branches, this ques- 
tion has arisen from time to time from 
the very earliest days of our national 
government, 


I. Current Principles and 
Practices 

In the Justice Department over a 
period of time we have made a very 
careful study of numerous incidents 
which have occurred and which illus- 
trate many facets of the problem. Be- 
fore getting into a discussion of his- 
torical precedents and principles, how- 
ever, I should like to acquaint the 
committee with my general views and 
with the particular practices we have 
followed and are following in the De- 
partment of Justice. 
We live in a democracy in which an 


informed public opinion is absolutely 
essential to the survival of our nation 
and our form of government. It like- 
wise is true that Congress must be well 
informed if it is to do its legislative 
job realistically and effectively. The 
vast majority of requests by Congress 
for information from the Executive 
Branch, as you know, are honored 
quickly and complied with fully. The 
furnishing of such information is 
beneficial to Congress, the Executive 
Branch and to the people themselves. 
In the Department of Justice we strive 
to furnish Congress with the requested 
information, and to make public that 
part of our activities which would be 
of interest to the public and which 
properly can be disclosed without in- 
terfering with the discharge of our 
duties and responsibilities or which 
might be improper or violate the 
canons of ethics. 

With reference to the right of the 
public to know generally as distin- 
guished from the Legislative Branch, 
it seems to me that there are four 
principles which it is well to keep in 
mind: 


1. While the people are entitled to 
the fullest disclosure possible, this 
right, like freedom of speech or 
press, is not absolute or without 
limitations. 
ways be consistent with the na- 
tional security and the public in- 
terest. 

2. In recognizing a right to withhold 
information, the approach must 
be not how much can legitimately 
be withheld, but rather how little 
must necessarily be withheld. We 


Disclosure must al- 


injure no one but ourselves if we 
do not make thoughtful judgments 
in the classification process. 

3.A determination that certain in- 
formation should be withheld must 
be premised upon valid reasons 
and disclosure should promptly be 
made when it appears that the 
factors justifying non-disclosure 
no longer pertain. 


— 


. Non-disclosure can never be justi- 
fied as a means of covering mis- 
takes, avoiding embarrassment, 

or for political, personal or pecu- 
niary reasons. 

All persons agree that information 
which would affect our 
national security should not be dis- 
closed. Then too there are compelling 
reasons for non-disclosure in the field 
of foreign affairs, in the area of pend- 
ing litigation and investigations which 
may lead to litigation, information 
made confidential by statute, investiga- 
tive files and reports, and, finally, in- 


adversely 
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formation relating to internal govern- 
ment affairs. President Eisenhower’s 
letter of May 17, 1954, to the Secretary 
of Defense concerns this last category 
of information. 

With reference to this last category, 
at Marquette University two years ago 
I stated my views on this subject and 
they have not changed: 


. . . Just as no private citizen or busi- 
ness entity can conduct its business 
under constant public scrutiny, so 
judges, legislators or executive officials 
cannot conduct all public business at 
every step of the way in public. 

A considerable part of Government 
business relates to the formulation of 
policy and to the rendering of advice 
to the President or to agency heads. 
Interdepartmental memoranda, ad- 
visory opinions, recommendations of 
subordinates, informal working papers, 
material in personnel files, and the 
like, cannot be subject to disclosure 
if there is to be any orderly system 
of government. This may be quite 
frustrating to the outsider at times. 
No doubt all of us at times have wished 
that we might have been able to sit 
in and listen to the deliberation of 
judges in conference, to an executive 
session of a congressional committee or 
to a Cabinet meeting in order to find 
out the basis for a particular action or 
decision. However, government could 
not function if it was permissible to 
go behind judicial, legislative or execu- 
tive action and to demand a full 
accounting from all subordinates who 
may have been called upon to make a 
recommendation in the matter. Such a 
process would be self-defeating. It is 
the President, not the White House 
staff, the heads of departments and 
agencies, not their subordinates, the 
judges, not their law clerks, and 
members of Congress, not their execu- 
tive assistants, who are accountable 
to the people for official public actions 
within their jurisdiction. Thus, whether 
the advice they receive and act on is 
good or bad there can be no shifting 
of ultimate responsibility. Here, how- 
ever, the question is not one of non- 
disclosure as to what was done, but 
rather whether the preliminary and 
developmental processes of arriving at 
a final judgment need to be subjected 
to publicity. Obviously, they cannot be 
if Government is to function.! 


This question was discussed about a 
year ago by a former government 
lawyer who wrote: 


There are serious weaknesses in the 
assumption that public policy 
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ought to draw a sharp distinction be- 
tween “military and diplomatic secrets” 
on the one hand and all other types 
of official information on the other, 
giving Congress free access to the 
latter. . . . The executive’s interest in 
the privacy of certain other types of 
information is not less than its interest 
in preserving its military and diplo- 
matic secrets. One obvious example is 
the data, derogatory or otherwise, in 
the security files of individuals. An- 
other, perhaps still more important, is 
the record of deliberation incidental to 
the making of policy decisions. Un- 
doubtedly the official who makes such 
a decision should be answerable to 
Congress for its wisdom. But the sub- 
ordinate civil servants who advise him 
must be answerable only to him. ... 
* * * 

It is one thing for a cabinet officer to 
defend a decision which, however just, 
offends the prejudices of a powerful 
Congressman and, very probably, a 
highly vocal section of the public; it is 
quite another thing for a middle-aged, 
middle-ranking civil servant, who needs 
his job, to do so. The Secretary’s own 
responsibility to Congress for wrong 
decisions is a sufficient guarantee that 
he will not long tolerate incompetent or 
disloyal advisers; and he is certainly 
in a much better position to detect such 
undesirables than is any member, or 
even any committee of Congress.? 


Jenkin Lloyd Jones, Editor of the 
Tulsa Tribune and formerly President 
of the American Society of Newspaper 
Editors, in delivering the William Allen 
White Lecture at the University of 
Kansas last February had this to say: 


Many of my colleagues in the news- 
paper business have leaped to the con- 
clusion that all public affairs, not 
directly connected with national de- 
fense, must be conducted in the open. 
. .. I disagree. I think that much of the 
important business in a Republican 
form of government will be carried on 
behind closed doors. I see few dangers 
in that. I see many advantages. For 
it is only behind closed doors . . . that 
most politicians—yea, even statesmen 
—honestly express their views and try 
to get at the meat of the question. 

I don’t mean to imply that legislative 
voting should not be in the open, nor 
that the public should be denied the 
right to appear before all committees, 
nor that any legislator should be ex- 
cused from explaining why he voted 
as he did. But I do mean that . . . in 
the National Capitol, the White House, 
and various Washington departments 
no sound policy is decided upon with- 
out frank exchange of views. And a 




























































frank exchange of views is rarely 
reached with the public and the press 
looking over the shoulders of the 
policy makers. 

The Government of Athens was an 
absolute and complete democracy, 
with all deliberations carried on in a 
goldfish bowl of open debate. But 
Athens became smothered with ora- 
tory, paralyzed with demagoguery, and 
finally wound up with such an unstable 
mobocracy that nearly every able 
Athenian was banished from the land. 


In the Department of Justice we have 


in the last few years taken certain steps 
to make available more information 
about our daily operations than was 
available before. For example, we have 
now the practice of making all pardons 
and commutations of 


sentences a 


matter of public record. Thus in the 
event a question arises as to the pro- 
priety of a pardon, any interested 
person may examine the record, which 


now includes the names of all persons 
who interceded on behalf of or express- 


ed interest in the convicted person. 


Similarly, at the conclusion or settle- 
ment of any type of case in the Depart- 


ment, where otherwise there would be 
no public record of the proceeding, 


our practice now is to make all the 


pertinent facts available. 


We in the Department of Justice as 
the attorneys for the Executive Branch 
of government have a special obliga- 


tion with regard to litigation. This is 


well expressed in the Canons of Pro- 
fessional Ethics of the American Bar 
Association. Canon 37 provides in 
pertinent part: 


It is the duty of a lawyer to preserve 
his client’s confidences. This duty out- 
lasts the lawyer’s employment and 
extends as well to his employees; and 
neither of them should accept employ- 
ment which involves or may involve the 
disclosure or use of those confidences, 
either for the private advantage of the 
lawyer or his employees or to the dis- 
advantage of the client, without his 
knowledge and consent, and even 
though there are other available 
sources of such information. . . 


On May 17, 1954, President Eisen- 
hower in a letter to the Secretary of 
Defense set forth basic policies which 





1. The speech is reproduced in 40 Marg. L. 
Rev. 83-91 (1956). 

2. Bishop, The Executive's Right of Privacy: 
An Unresolved Constitutional Question, 66 YALE 
L.J. 487-488 (1957). 
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I should like to discuss in detail later. 
However, let me say now that this letter 
imposes no barrier to the disclosure of 
any official action. The end product 
of advice may be produced, where 
otherwise permissible, in response to 
an appropriate request for information 
as to what official action has been taken 
by the Executive Branch. This is a 
sound rule based upon his duty and 
authority under the Constitution; it is 
supported by the precedents in our 
national history; and it is in accord 
with the judicial decisions that our 
Federal Government is composed of 
three equal and co-ordinate branches, 
and that no one of the three branches 
shall encroach upon another. , 


Now let me turn to the historical 
precedents and then discuss the funda- 
mental principle of separation of 
powers, and lastly some specific legisla- 
tive proposals which have been made. 


II. Precedents and Principles 


Let us start by noting the action 
of the Continental Congress under 
the Articles of Confederation which 
preceded the adoption of the Consti- 
tution. On February 21, 1782, some 
176 years ago, the Continental Con- 
gress passed a resolution creating a 
Department of Foreign Affairs under 
the direction of a Secretary to the 
United States of America for the De- 
partment of Foreign Affairs. The Reso- 
lution provided: 


That the books, records and other 
papers of the United States, that relate 
to this Department be committed to 
his custody, to which and all other 
papers of his office, any member of 
Congress shall have access; provided 
that no copy shall be taken of matters 
of a secret nature without the special 
leave of Congress. 


Moreover, the same Resolution also 
provided: 


That letters [of the Secretary] to 
the ministers of the United States, or 
ministers of foreign powers which have 
a direct reference to treaties or con- 
ventions proposed to be entered into, or 
instructions relative thereto, or other 
great national objects, shall be sub- 
mitted to the inspection and receive 
the approbation of Congress before 
they shall be transmitted.* 


In short, under the Continental Con- 
the Department of Foreign 
Affairs and its Secretary were almost 
completely subject to the directions 
of the Continental Congress. Every 
member of the Continental Congress 
was entitled to see anything in the 
records of the Department of Foreign 
Affairs, including secret matters. In- 
deed, he could make a copy of any- 


gress, 


thing, except secret matters. 

Much has been written of the in- 
adequacies of that prototype of our 
national government. I do not propose 
to review those writings or to comment 
on those inadequacies. 

Suffice it to say that it came increas- 
ingly to be recognized by the leaders 
of our country then that the design of 
that pilot plant had grave and serious 
defects which made it incapable of 
serving adequately as the engine of 
the national government. The de- 
signers so discovered by practical ex- 
perience with its shortcomings. 

Finally, at the Constitutional Con- 
vention in Philadelphia in 1787 that 
prototype was redesigned as the engine 
of government which is still operating 
today. As we all know, it was designed 
on the principle that our Federal Gov- 
ernment is divided into three equal 
departments or branches, a_ political 
innovation not included in the older 
Articles of Confederation. 


Now let us see what action the open- 
ing session of the First Congress of the 
United States took when it came to cre- 
ate the Department of Foreign Affairs 
under the Constitution. Section 4 of 
the Act of July 27, 1789, establishing 
an Executive Department, to be de- 
nominated the Department of Foreign 
Affairs, provides: 


That the Secretary . . . shall forth- 
with after his appointment, be entitled 
to have the custody and charge of all 
records, books and papers in the office 
of Secretary for the Department of 
Foreign Affairs, heretofore established 
by the United States in Congress 
assembled. [1 Stat. 29.] 


Compare this language with the 
resolution creating the old Department 
of Foreign Affairs under the Articles 
of Confederation. Here is no language 
which makes the books and records of 
the Department of Foreign Affairs vir- 
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tually the books and records of Con- 
gress; here is no language which re- 
quires that the Secretary of this depart- 
ment shall submit his correspondence 
to Congress before transmittal. The 
difference is obvious and fundamental. 
Under the Constitution the First Con- 
gress was creating a Foreign Affairs 
Department of the Executive Branch, 
pursuant to the grand design of the 
new Constitution based on the political 
principle of separation of powers. 

The difference in the language of the 
old resolution and the new statute un- 
der the Constitution is no matter of 
legislative oversight. Many of the men 
who sat in that First Congress had 
served earlier in the Continental Con- 
gress where they had the right of 
access to the papers of various depart- 
ments, because those departments were 
in legal effect merely creatures of the 
Congress. In the light of their knowl- 
edge of the earlier practice, it can only 
be concluded that they deliberately 
recognized that the continuance of that 
former privilege was incompatible with 
the grand design of the Constitution 
for the separation of powers between 
the three branches. 

The question of the production of 
documents before Congress arose in 
George Washington’s first term as 
President. The first investigation by 
the Legislative Branch of the adminis- 
tration of governmental affairs by the 
Executive Branch was an investigation 


of a military expedition led by General 
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St. Clair under the direction of the 
Secretary of War. When the congres- 
sional committee called for the papers 
pertaining to this campaign, President 
Washington convened his Cabinet, be- 
cause it was the first instance of a 
demand on the Executive Branch for 
papers, and so far as it should become 
a precedent he wished it to be right. 

Washington did not question the 
propriety of the investigation, but said 
that he could conceive that there might 
be papers of so secret a nature that 
they should not be given up. He and 
his Cabinet came to a unanimous 
conclusion: 


First, that the House was an inquest, 
and therefore might institute inquiries. 
Second, that it might call for papers 
generally. Third, that the Executive 
ought to communicate such papers as 
the public good would permit, and 
ought to refuse those, the disclosure of 
which would injure the public: conse- 
quently were to exercise a discretion. 
Fourth, that neither the committee nor 
House had a right to call on the Head 
of a Department, who and whose 
papers were under the President alone; 
but that the committee should instruct 
their chairman to move the House to 
address the President. 


Having formulated these principles, 
the Cabinet agreed, however, that 
“There was not a paper which might 
not be properly produced.”* It is, of 
course, well known that acting on the 
same principles Washington later re- 
fused to lay before the House a copy 
which it had requested of instructions 
to the United States Minister who 
negotiated a treaty with the British 
Crown. In declining to do so, because 
of the secrecy required in negotiations 
with foreign governments, Washington 
referred to his constitutional oath to 
“preserve, protect, and defend the Con- 
stitution”, and to his belief that 


it is essential to the due administration 
of the Government that the boundaries 
fixed by the Constitution between the 
different departments should be pre- 
served, a just regard to the Constitu- 
tion and to the duty of my office, under 
all the circumstances of this case, 
forbids a compliance with your re- 
quest.5 


Thus there were established four 
principles: 
1. That the Constitution fixes boun- 
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daries between the three branches of 
the Government: 
tive and Judicial. 

2. That the documents of the Execu- 
tive Branch are within the control of 
that branch, not of all branches. 

3. That the Legislative Branch can 
make inquiry of the Executive for its 


Legislative, Execu- 


documents, but in response to congres- 
sional requests for documents, the 
Executive should exercise a discretion 
as to whether their production would 
serve a public good or would be con- 
trary to the public interest. 

4. That the authority of the Presi- 
dent for the conduct of foreign affairs 
does not oblige him to produce the 
instructions which had been given to 
his representatives in negotiating a 
treaty. It seems clear that they con- 
stituted advice within the Executive 
Branch on official matters. The official 
action of the Executive was embodied 
in the Treaty which was submitted to 
the Senate for its advice and consent. 

So were the basic principles fixed 
in the Administration of our first 
President when both the Executive and 
Legislative Branches were comprised 
of many men who had served in the 
Continental Congress, who had _par- 
ticipated in the Constitutional Conven- 
tion and who successfully assisted in 
achieving the ratification of the Con- 
stitution. 

Jefferson, who had participated in 
the formulation of these principles as 
Secretary of State, was also confronted 
with the same question during his 
Presidency when the Burr conspiracy 
was stirring the country. By resolution 
the House asked for any information in 
possession of the Executive, except 
such as he may deem the public wel- 
fare to require not to be disclosed, 
touching certain matters related to the 
Burr conspiracy, although it was not 
so identified. Jefferson gave certain in- 
formation, but declined to give certain 
other information as being ex parte 
and uncorroborated and delivered in 
some instances under the restriction of 
private confidence. 

Thus two additional principles were 
established : 

1. That documents containing infor- 

mation of uncertain reliability 
apparently reflecting adversely on 





individuals should not be dis- 
closed. 

2. That documents containing infor- 
mation given in confidence to the 
Executive Branch should not be 
disclosed by that Branch. 

Some forty years later, the House of 
Representatives was conducting an in- 
vestigation of the administration of 
Cherokee Indian affairs. In a special 
message dated January 31, 1843, 
President Tyler vigorously asserted 
that the House of Representatives could 
not call upon the Executive for infor- 
mation, even though it related to a 
subject of the deliberations of the 
House, if, by so doing, it attempted to 
interfere with the discretion of the 
President.® 

President Tyler’s refusal established 
additional principles: 

1. That it would be contrary to the 
public interest for the Executive 
Branch to produce documents 
which might affect its settlement 
of pending claims against the 
United States. 

2. That it would be contrary to the 
public interest for the Executive 
Branch to produce documents on 
official matters before they had 
been embodied in official actions. 

In addition, it reaffirmed the prin- 
ciple that it would be contrary to the 
public interest to produce ex parte 
documents which apparently reflect ad- 
versely on individuals. 

Again some forty years later, in 
challenging the attitude that because 
the executive departments were cre- 
ated by Congress, the latter had any 
supervisory powers over them, Presi- 
dent Cleveland declared: 


I do not suppose that the public 
offices of the United States are regu- 
lated or controlled in their relations to 
either House of Congress by the fact 
that they were created by laws enacted 
by themselves. It must be that these in- 
strumentalities were created for the 
benefit of the people and to answer the 
general purposes of government under 
the Constitution and the laws, and that 
they are unencumbered by any lien in 
favor of either branch of Congress 
growing out of their construction, and 
unembarrassed by any obligation to the 


(Continued on page 1007) 
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The “Substantial Evidence” Rule 


by Frank E. Cooper * of the Michigan Bar (Detroit) 


. 


In reviewing findings of fact, the appellate federal courts have evolved 


two different tests for setting aside findings alleged to be erroneous. In 
appeals from District Courts, the question is whether the findings are 
“clearly erroneous”, while on appeals from administrative agencies, the 


issue is whether the findings are supported by “substantial evidence”. 
Mr. Cooper argues that the difference between the “substantial evidence” 
and “clear error” rules is the difference between Tweedledum and Twee- 
dledee and that the former should be abandoned as impractical and difficult 


to administer. 





The formula of “substantial evidence 
on the whole record” should be aban- 
doned as the criterion of judicial re- 
view of administrative findings of fact. 
The superficial plausibility of this 
doctrine! does not justify its retention. 
In accordance with the recommenda- 
tions of the Hoover Commission Task 
Force on Legal Services and Proce- 
dure, it should be replaced by a rule 
allowing the reviewing courts to set 
aside administrative findings of fact 
determined to be clearly erroneous. 

Such, in broad outline, are the con- 
clusions indicated by a study recently 
completed by a seminar group at the 
University of Michigan Law School,” 
whose members undertook to read and 
analyze 188 cases decided by the 
Federal Courts of Appeals in the five- 
year period 1951-1956 involving the 
application of the “substantial evi- 
dence” test.* 


The purpose of this paper, reporting 
the results of the study, is two-fold: 

(1) To indicate the basis afforded 
in court decisions for the conclusion 
above suggested ; 

(2) To analyze the factors that per- 
suade courts to hold the evidence cited 





in support of a challenged administra- 
tive finding to be 
otherwise. 


“substantial” or 


The first purpose, thus, is evangelical 
in nature. But the second purpose 
(which is based on the assumption that 
the suggested reform may not soon be 
accomplished) is the practical one of 
affording guidance in the argument of 
cases involving the application of the 
present rule. 

The principal defects in the “sub- 
stantial evidence” rule, as disclosed by 
an examination of the decisions seek- 
ing to apply it in reviewing adminis- 
trative are four in 
number. They will be summarized, and 
then discussed separately. 

(1) Many judges find it most diffi- 
cult to distinguish between the “sub- 
stantial evidence” and “clear error” 
tests. Attempts to differentiate between 
the two tests produce confusion for 
Bench and Bar alike. 

(2) The “substantial evidence” for- 
mula has not provided an objective 
criterion of review, nor one capable of 
precise and uniform application. It is 
applied differently in the several Judi- 
cial Circuits, and even within the same 


determinations, 


Circuit it produces disparate results— 
different standards of “substantiality” 
are applied to different agencies. 

(3) Further confusion is caused by 
the circumstance that too many law- 
yers—both on and off the Bench—seek 
to use the “substantial evidence” test 
as a touchstone for the decision of 
cases where the question does not really 
involve the correctness of the findings 
of fact, but rather the reasonableness 
of the inference drawn from those find- 
ings. In the latter instance, the “sub- 
stantial evidence” rule does not prop- 
erly apply at all. 

(4) The “substantiality” test has 
been evolved with particular reference 
to review of N.L.R.B. decisions. The 
overwhelming majority of the cases 
applying the “substantiality” test con- 
cerns appeals from orders of this 
agency. Difficulties have been caused 
when an attempt is made to apply to 
the determinations of other agencies 
(where the factual findings have an 
entirely different content and char- 
acter) the principles worked out with 
reference to judicial review of N.L. 


R.B. orders. 





1. The phrase was born as a compromise 
reflecting a bitter struggle between opposed 
schools of thought in the formative years of 
1941-46. It was first given shape and content 
in 1951 by the landmark Supreme Court opin- 
ion in Universal Camera . v. N.L.R.B., 340 
US. 474, 71 S. Ct. 456 (1951). 

2. Members of the up included Messrs. 
L. J. Colling, A. P. Fichera, A. Haswell, D. B. 
King. D. D. Lodwick, S. N. Shukla, D. W. 
Smith, N. W. Stroup, J. D. Sullivan. T. M. 
Utchen, and B. S. Wayburn. Philip A. Fleming, 
now of the Washington, D.C. Bar, was chief 
research assistant. 

3. An effort was made to find all the cases 
involving reversals of administrative findings 
on the ground that they were not = by 
— evidence; some may have m over- 
ooked. 
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The “Substantial Evidence” Rule 


Substitution of the “clear error” test 
for the “substantiality” rule would, it 
appears, go far toward correcting these 
four defects. 

The “clear error” test is, in the first 
place, easier to understand and com- 
paratively concise. The courts find it 
easier to apply. So do lawyers. As a 
result of long experience with the 
“clear error” test as applied upon re- 
view of findings by Federal District 
Judges, there is a general understand- 
ing as to what must be shown to estab- 
lish that findings are “clearly errone- 
ous”. While not mathematically pre- 
cise, the “clear error” test has been 
demonstrated as a workable device, 
capable of comparatively uniform ap- 
plication in all Circuits and in all types 
of cases. 

Further, adoption of the “clear 
error” test would avoid the difficulties 
inherent in the attempt to apply the 
“substantiality” rule in cases where the 
issue concerns the reasonableness or 
validity of inferences drawn from 
established facts. 

Finally, it appears that in most cases 
the reviewing court would reach the 
same result whichever test were ap- 
plied. It may be inferred, accordingly, 
that if reviewing courts were granted 
power to set-aside administrative find- 
ings of fact determined to be clearly 


erroneous, such grant would not un- 


duly interfere with the respect accorded 
administrative expertise.* 


I. Comparison Between 
“Substantial Evidence”? and 
“Clear Error” Rules 

Any discussion of the comparative 
merits of the two rules must be predi- 
cated upon some understanding of the 
differences between them. Just what 
these differences are is far from clear. 

In the classic statement of the clear 
error rule® the Court says that a find- 
ing is clearly erroneous when the re- 
viewing court “is left with a definite 
and firm conviction that a mistake has 
been committed”. 

The contemporary version of the 
“substantial evidence” rule originated 
in Universal Camera Corp. v. N.L.R.B.® 
It authorizes the reviewing court to set 
aside administrative findings of fact 
when—and only when—the court (after 
taking “into account whatever in the 


record fairly detracts from” the weight 
of the evidence supporting an agency’s 
findings of basic facts) is left with the 
conviction that “the record... clearly 
precludes” the agency’s “decision from 
being justified by a fair estimate of 
the worth of the testimony of witnesses 
or its informed judgment on matters 
within its special competence or both”. 

Hitherto, it has generally been pre- 
sumed that a court empowered to set 
aside findings determined to be “clear- 
ly erroneous” enjoyed substantially 
broader powers of review than it would 
have if it were limited to setting aside 
findings determined to be “unsupported 
by substantial evidence on the record 
considered as a whole”. The classic 
formulation of the two rules, as above 
quoted, appears to support this sup- 
position. However, a close analysis of 
the decided cases indicates (although 
this conclusion is not susceptible of 
conclusive demonstration) that despite 
the clear theoretical difference between 
the rules, nevertheless in most cases 
the court would reach the same result 
if it applied the “clear error” test 
rather than the “substantial evidence” 
test. 


(1) The Theoretical Difference 
in the Rules 


At the legalistic level of logomachy, 
the two rules are quite different and 
distinct,’ and perhaps the logical dis- 
tinction has, in practice, some opera- 
tive effect. 

Employment of the “substantial 
evidence” formula may engender a 
different attitude of mind from that 
evoked by the “clear error” phrase. 


Perhaps a court feels a greater degree 
of restraint when it speaks in terms 
of the “substantiality” or “insubstan- 
tiality” of the evidence, than when it 
is required only to decide whether the 
error of the lower tribunal, in its 
findings of fact, is “clear.”® Conceiv- 
ably, in a close case a court might say 
that while the findings were clearly 
erroneous they were nonetheless sup- 
ported by substantial evidence. 

However, no such case has been 
found, and the conclusion is quite 
clearly indicated that where the court 
believes the administrative finding is 
clearly and definitely erroneous, it can 
almost always find that the supporting 
evidence is not substantial. 

Furthermore, none of the cases sug- 
gesting that there is a distinction be- 
tween the two rules states precisely 
what the distinction is. 

The reason that the courts have not 
described the assumed distinction, it 
would seem, is that the judges are un- 
certain what the distinction, if any, is. 


(2) Courts Uncertain as to What 
Distinction Really Amounts to 


Judge Soper, in an oft-quoted con- 
curring opinion in the Southland 
Manufacturing Company case (4th 
Cir. 1952), 201 F. 2d 244, declares 
that “the mental processes of the re- 
viewing authority which are called into 
action in each situation are so similar 
that they can hardly be distinguished”. 

In Rubin Brothers Footwear, Inc. v. 
N.L.R.B. (Sth Cir. 1953), 203 F. 2d 
486, where a majority of the court 
found the evidence supporting an ad- 
ministrative finding to be less than 





4. Apart from the reasons gpd b 
specific study, other considerations might 
urged in favor of allowing reviewing courts to 
reverse administrative findings of fact deter- 
mined to be clearly erroneous. Several of them 
were summarized in the Report of the Hoover 
Commission Task Force on ices and 
Procedures: “The substantial evidence rule was 
developed by the courts for the review of ad- 
ministrative orders because such orders com- 
monly were based upon proceedings which did 
not conform to the evidentiary rules applicable 
in the judicial process. In the typical adminis- 
trative proceeding evidence could be entered 
which might properly be excluded if offered 
before a trial court. e voluminous adminis- 
trative record could not always be examined 
with the same degree of care and thoroughness 
that the reviewing court would normally apply 
to the record of the trial court. Some abbrevi- 
ated method of review had to be developed to 
prevent the judiciary from becoming over- 

e flood of appeals from adminis- 
trative decisions upon records which de- 
fied systematic fact evaluation. ... When, how- 
ever, the administrative process is brought into 
reasonable relation to the judicial process, and 
records are tompiled by competent presiding 
officers, the need for ctive judicial review 
largely disappears. There no longer exists a 
compelling reason for giving the person who 
appeals from administrative decisions a review 


this 
be 
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of substantially less scope than he would re- 
ceive in an appeal from the decision of a trial 
court. .. .” (Report, 1955, page 215). 

5. United States v. U.S. Gypsum Company, 
333 U.S. 364, at 395, 68 S. Ct. 525 (1948). 

6. 340 U.S. 474, 71 S. Ct. 456 (1951). 

7. Judge Parker of the Court of Appeals for 
the Fourth Circuit found that there is not even 
“anything analogous” between the two rules. 
N.L.R.B. v. Southland Mfg. Co. (4th Cir. 1952), 
201 F. 2d 244. 

8. Senator Taft, one of the principal congres- 
sional proponents of the move for broader judi- 
cial review of administrative fact finding, ex- 
pressed the tho t during the debates in Con- 
gress that under the “substantial evidence” test 
the reviewing court could not go “quite so far” 
as under the “clear error” test. See footnote 21, 
Supreme Court’s opinion in Universal Camera, 
340 U.S. 474, 71 S. Ct. 456 (1951). The Supreme 
Court appeared to assume in the Universal 
Camera case—compare the language at pages 
485 and 492 of its opinion—that there was some 
difference between the two rules. A similar 
suggestion is perhaps hinted at by the language 
employed by the Court in F.C.C. v. Allentown 

roadcasting Co., 349 U.S. 358, at page 364, 75 
S. Ct. 855 (1955), although this is susceptible to 
the interpretation that it is directed only to the 
agency's review of the initial decision of the 
hearing examiner. 
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substantial, Judge Rives, dissenting, 
protested that the other members of 
the court were confusing the two rules 
and were reversing the agency because 
they were convinced that its determi- 
nation was clearly erroneous, despite 
the fact that it was supported by some 
evidence which, in the opinion of 
Judge Rives, could be deemed sub- 
stantial. 


(3) Evidence Not “Substantial” 
Where Finding Is “Clearly 
Erroneous” 

Indications of the tendency of the 
Courts of Appeals to equate the two 
tests and to characterize the evidence 
as not “substantial” if the court be- 
lieves that the 
erroneous” may be séen in a number 
of typical cases. 


finding is “clearly 


In several cases where a court was 
applying the “substantial evidence” 
test, the opinion employed language 
characteristic of the “clear error” test. 
Thus, in United States Steel Company 
v. N.L.R.B. (7th Cir. 1952), 196 F. 2d 
459, at 465, in holding the evidence to 
be less than substantial the court de- 
clared: “We think the Board was clear- 
ly in error.” Similarly, in Farmers Co- 
operative Company v. N.L.R.B. (8th 
Cir. 1953), 208 F. 2d 296, at 303, in 
explaining why it ruled the evidence 
to be less than substantial, the court 
said that it had read the entire record 
in order to fulfill its duty “to determine 
insofar as is humanly possible what 
the truth is” and that having per- 
formed that duty the court “can reach 
no conclusion other than that the 
examiner and the Board erred”. Again, 
in National Labor Relations Board v. 
International Broadcasting Company 
(Sth Cir. 1954), 209 F. 2d 912, at 913, 
the court held the supporting evidence 
to be “insubstantial” in support of 
the Board’s conclusion that employees 
had been discharged to discourage 
unionization, because “the evidence 
shows clearly that the employer had 
just cause to discharge these em- 
ployees” (italics supplied). 

In short, in a number of cases where 
the courts hold the evidence to be less 
than substantial, the only explanation 
given for the conclusion is that the 
administrative finding is clearly er- 


roneous. 


In N.L.R.B. v. Trinity Steel Company 
(Sth Cir. 1954), 214 F. 2d 120, at 123, 
the court, noting the judicial “re- 
sponsibility to see that the Board keeps 
within reasonable grounds” appears to 
hold that if the administrative finding 
is “unreasonable” it is not supported 
by substantial evidence. The court 
added that the Board “clearly erred”. 


(4) Evidence Is “Substantial” 

Where Finding Is Not 

“Clearly Erroneous” 
Conversely, in where the 


courts hold the administrative finding 


cases 


to be supported by substantial evi- 
dence, it is frequently said that the 
evidence is substantial because the 
court has not been convinced that the 
administrative finding is clearly er- 
roneous. Thus, in N.L.R.B. v. Radio 
Officers’ Union (2d Cir. 1952), 196 F. 
2d 960, at 962, the court declared: 
“the record contains nothing which 
would justify holding the findings to 
be clearly erroneous; hence they are 
supported by ‘substantial evidence’ ” 
Similarly, in Consolidated Royal Chem- 
ical Corp. v. F.T.C. (7th Cir. 1951), 
191 F. 2d 896, at 900, the court found 
the evidence to be substantial because 
“we certainly cannot say from an 
examination of the whole record that 
the decision of the Commission was 
clearly wrong” (italics supplied). 

In short, we find identification of the 
“substantial evidence” and “clear er- 
ror” rules both in cases where the court 
finds that the evidence is substantial 
and also in those where the court finds 
that the evidence is not substantial. 


(S) Finding Is “Clearly Errone- 
ous” If Not Supported by 
“Substantial Evidence” 


Turning to cases where the court is 
applying the “clear error” rule (e.g., 
in reviewing findings of district 
judges), we find a like confusion be- 
tween the two rules. 

In many of these cases the courts 
say that a finding is clearly erroneous 
if there is no substantial evidence to 
support it.® 

After having studied all of the cases 
applying the substantial evidence rule, 
members of the seminar group read 
the thirty-eight cases in which during 
the last five years Courts of Appeals 
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reversed or modified decisions of 
Federal District Courts under the 
“clear error” rule. On the basis of the 
composite opinion of the group, in 
twenty-four of those thirty-eight cases 
it appeared reasonably clear that the 
same result would have been reached 
under the “substantial evidence” test; 
and in only five cases did it appear that 
the result might have been different (in 
the remaining nine cases, the nature 
of the court’s opinion made it im- 
possible to reach any conclusion 
whether a different result might likely 
have been reached under the “sub- 
stantial evidence” test). 


(6) The Rule-of-Thumb Test 

The cases studied vindicate the rule- 
of-thumb test commonly employed by 
practicing attorneys, viz: if the ap- 
pellant can convince the appellate court 
that the administrative finding of facts 
is obviously just plain wrong, and if 
the appellant can at the same time 
arouse the court with a zealous desire 
to correct the error, the court can al- 
ways find means to do so, whatever 
labels must be applied. 





9. Freightways, Inc. v. Stafford (8th Cir., 
1955), 217 F. 2d 831; Baltimore Da unch v. 
United States (8th Cir., 1956), 231 F. 2d 870; 
Marcella v. Commissioner of Internal Revenue 
(8th Cir., 1955), 222 F. 2d 878, at 881. 
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II. The Rule Does Not 
Provide a Uniform Criterion 
of Review 

Perhaps the clearest demonstration 
of the fact that the “substantial evi- 
dence” doctrine does not afford an 
objective criterion of decision or one 
capable of precise and uniform appli- 
cation, is to be had by looking at the 
record. The table reproduced below 
summarizes the rulings of all the 
Courts of Appeals, with respect to all 
the federal agencies. The figures are 
significant. 

Mere coincidence cannot account for 
the fact that out of twenty-nine cases 
considered by the Court of Appeals for 
the Second Circuit, the administrative 
finding was deemed to have substantial 
evidentiary support in twenty-six cases 
(89 per cent), whereas in only 45 per 
cent of the cases decided by the Court 
of Appeals for the Fifth Circuit (fifteen 
out of thirty-three) was the administra- 
tive finding deemed to be supported 
by substantial evidence. It would seem 
that a difference in judicial attitude 
toward the proper scope of review of 
administrative fact finding must ac- 
count for such wide differences in 
result. 

In the First, Second, Third, Fourth 
and Tenth Circuits, it will be noted, the 
administrative finding of fact is upheld 
in the great majority of cases. The 
same is true in the Court of Appeals 
for the District of Columbia Circuit. 
Only in the Fifth and Sixth Circuits do 
reversals outnumber affirmances. In 
the Seventh and Eighth Circuits the 


chances of reversal are more evenly 
balanced. The Ninth Circuit leans 
somewhat toward an “affirming atti- 
tude”—but not nearly so noticeably as 
the courts along the Atlantic seaboard. 

The always debatable inferences from 
statistical analysis may be strengthened, 
in this instance, by quotations from 
judicial opinions.!° 

In some circuits, it is said that the 
“substantial evidence” rule does not 
“permit” the court to “review the 
facts”; while in others it is deemed the 
duty of the court to ascertain “what 
the true facts are”, so that the court 
may determine whether the agency 
erred. In some Circuits, the inference 
of the agency will be upheld unless 
there is no doubt but that it is invalid; 
while in others, if either of opposed 






inferences could reasonably be made, 
the agency must choose the inference 
in respondent’s favor. 

What better evidence is needed that 
the “substantial evidence” test means 
different things in different circuits? 

Even within the same Circuit, the 
Court may exhibit different attitudes 
toward different agencies.'! 


Ill. Inapplicability of 
“Substantial Evidence” 
Rule to Findings Based 
on Inference 

The classical formulation of the 
“substantial evidence” rule is apt in its 
application to findings of “basic facts”, 
so-called; but it does not lend itself to 
meaningful application to findings 
which represent inferences derived 





10. The following statements indicate the 


e Second and Fourth Cir- 


In N.L.R.B. v. 
1953), 208 F. 2d 743, at 746, the Court said: 
“Over and over again we have refused to upset 
findings of an examiner that the Board has 
affirmed, not ause we felt satisfied that we 
should have come out the same ony had we 
seen the witnesses; but because we felt bound 
to allow for the possible cogency of the evi- 
dence that words do not preserve. We do not 
see any rational escape from accepting a finding 
unless we can say that the corroboration of this 
lost evidence could not have been enough to 
satisfy any doubts raised by the words; and it 
must be owned that few findings will not sur- 
vive such a test.” 

In similar vein, the Court of Appeals for the 
Fourth Circuit held in N.L.R.B. v. Southland 
Mfg. Co. (1952), 201 F. 2d 244, that upon appeal 
from administrative findings the Court was 
without power to “review the facts”. The same 
court added in Charleston Shipyards, Inc. v. 
Lawson (1955), 227 F. 2d 110, at 113: “It must 
be remembered that the resolution of factual 
controversies ...is the primary ae 
of the Deputy Commissioner . . . and this rule 
extends not only to the facts which the Deputy 
Commissioner may find but also to the infer- 
ences which he may draw from them....If 
there is any doubt whether the findings and 
the inferences of the Deputy Commissioner are 
guppersed. that doubt must be resolved in his 
avor. 

Contrariwise, the Court of Appeals for the 
Fifth Circuit (a “reversing” court) declared, in 
N.L.R.B. v. Houston Chronicle Publishing Co. 


(1954), 211 F. 2d 848, at 854: “When the Board 
could as reasonably infer a proper motive as an 
unlawful one, substantial evidence has not 

roved the respondent to be guilty of an unfair 
abor practice. ... If an ordinary act of business 
management can be set aside by the Board as 
being improperly motivated, then indeed our 
system of free enterprise, the only system under 
which either labor or management would have 
any rights, is on its way out, unless the Board’s 
action is scrupulously restricted. .. .” 

And the Court of Appeals for the Eighth Cir- 
cuit (which affirms more often than it reverses) 
held in Farmers Co-operative Co. v. N.L.R.B. 
(1953), 208 F. 2d 296 at 303: “...it is the duty 
of this court to determine insofar as is humanly 

ssible what the truth is [citing Universal 

‘amera Corp.]; we have read the entire record 
with that duty in mind and can reach no con- 
clusion other than that the examiner and the 
Board erred.” 


11. For example, the Court of go for the 
Fourth Circuit N.L.R.B. v. Hart Cotton Mills 
(1951), 190 F. 2d 964, at 974, criticized a finding 
of the N.L.R.B. in these words: “This conclusion 
is... based...upon inferences drawn from 
parts of the evidence while other Ay of great 
significance have been ignored. We are there- 
fore compelled to deny enforcement of the or- 
der because .. . it is the duty of the reviewing 
court, under the Administrative Procedure Act 
to . . . assume more responsibility for the rea- 
sonableness and fairness of Labor Board de- 
— than some courts have shown in the 


But the same Court accorded a higher meas- 
ure of deference to findings of the Federal 
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from such basic facts. 

For example: if the National Labor 
Relations Board finds that officers of a 
company refused to meet with repre- 
sentatives of a labor union representing 
the finding is one of 
Its correctness can be 


its employees, 
“basic fact” 
appraised in terms of the substantiality 
of the evidentiary (testimonial) facts 
tending to show whether or not there 
was in truth such a refusal. But an 
inference derived from this basic fact 
(and other like circumstantial evidence ) 
that the company refused to bargain 
“in good faith” cannot well be gauged 
on the same basis. There is no specific 
evidence, one way or the other, bearing 
directly on this conclusion as to the 
“ultimate fact”. * 

This is important, because in most 
cases the administrative findings at- 
tacked on appeal relate not to the 
“basic facts” but to the conclusions of 


“ultimate fact” derived therefrom. 


(1) Supreme Court Dicta as to 
the Scope of Review of Inferences 


“ 


In legal theory, the “substantial evi- 


dence” rule is applicable only where it 


is the agency’s findings as to the 


“basic” facts that are under attack. 


When the point of attack concerns 
the reasonableness of the conclusions 
inferred by the agency from its find- 
ings of basic fact, then the substantial 
evidence rule does not properly apply. 
The issue in such cases is whether the 


agency’s inference “rests on erroneous 


legal foundations”!? or is “without 


reasonable foundation”.!% 
A number of Supreme Court cases 


decided shortly after the landmark 


Universal Camera case (340 U.S. 474, 


Power Commission in United States ex. rel. 
Chapman v. F.P.C. (1952), 191 F. 2d 796, at 808, 
observing: “The court may not...ignore the 
conclusions of the experts and the Commission 
and put itself in the absurd sition of substi- 
tuting its judgment for theirs on matters of 
hydraulic engineering. It is in just such matters 
that the findings of the Commission, because of 
its experience and the assistance of its technical 
staff, should be accorded the greatest weight 
and the courts should be most hesitant to sub- 
stitute their judgment for that of the Commis- 
sion.” 

The Court of Appeals for the District of 
Columbia Circuit likewise appears to exhibit a 
different attitude toward different agencies. In 
one case in which it set aside an order of the 
N.L.R.B., Victor Products Corp. v. .B 
(1953), 208 F. 2d 834, at 839, the court seemed 
to come close to weighing the evidence. It said: 

“In sum, there appears on the one hand the 
testimony of three responsible officials of the 
Company re eir interviews with dis- 
charged empl — . their testimony is sup- 
ported by the on EER of the discharge slips, 
and it is clear from the testimony of at least 
five employees that there were interviews. On 
the other hand there is the testimony of one 
officer who had no part in the decisions and who 
learned what he knew from a ~ whom he 
could not identify. This, we think, presents a 


71 S. Ct. 456 (1951), indicated that 
the review of inferences, as distin- 
guished from a review of the substan- 
tiality of the evidence tending to sup- 
port the findings of basic fact, is not 
broadened by the provisions of the Fed- 
eral Administrative Procedure Act.'4 

These cases indicated that so long as 
the evidence tended fairly to support 
the agency’s findings as to the basic 
facts, then the Agency’s conclusions as 
to such statutory concepts as “refusal 
to bargain” or “discrimination” or 
“public interest, convenience, and ne- 
cessity” (conclusions that are often 
described as findings of ultimate 
fact'®) should not be set aside by the 
courts except in extraordinary cases, 
where the inference was palpably un- 
justifiable, 


(2) In Practice, Inferences 
Freely Reviewed 

However, examination of the cases 
decided by the Courts of Appeals dis- 
closes that the actual course of decision 
has been different. The Courts of Ap- 
peals, by applying the “substantial evi- 
dence” test to what are here termed 
findings of ultimate fact, have assumed 
greater powers to set aside agency in- 
ferences than the Supreme Court origi- 
nally proposed. Perhaps the reason for 
this broadening of the scope of review 
—enabling the reviewing court to set 
aside inferences of ultimate fact 
deemed to be clearly erroneous—is to 
be found in the circumstance that there 
is no clear line of distinction between 
the basic and ultimate facts. Perhaps 
the reason lies in a belief on the part of 


the federal judiciary that this broad- 





precise example of what the Congress and the 
Supreme Court means by substantial evidence 
upon the record as a whole. ... The solid sense 

the entire record does not support the 
Board's finding. The Board’s finding might have 
been sustainable under the provisions of the 
Wagner Act....But the provisions of... the 
Administrative Procedure Act.. were meant 
to foreclose such picking and choosing. . 


On the other hand, in reviewing a dotepent- 
nation by the Federal Communications Com- 
mission, the same court Seared in Pinellas 
og ope gO Com mpeey v. F.C.C. (1956), 230 F. 
2d 204 e Ate of an awardee 
from Tokay ‘several qualified applicants is 
basically a matter of judgment, often difficult 
and delicate, entrusted by the Congress to the 
administrative agency. e decisive factors in 
comparable selections may well vary ... and it 
is also true that the Commission's view of what 
is best in the public interest may change from 
time to time. Commissions themselves change, 
as philosophies differ, and experience 
often dictates changes. . . . All such matters are 
for the Congress and the executive and their 
agencies. They are political, in the high sense 
of that abused term. They are not for the 
judiciary.” 


12. N.L.R.B. v. Babcock Wilton & Co., 351 
U.S. 105, 76 S. Ct. 679 (1956) 
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ened scope of review is inherently 
desirable. 

Because of the Supreme Court’s ap- 
parently settled conviction that deter- 
mination of the substantiality of the 
evidence is a function ordinarily com- 
mitted to the sole consideration of the 
Courts of Appeals,'® there has been no 
effort by the Supreme Court to check 
the tendency shown by several Courts 
of Appeals to use the “substantial evi- 
dence” test as a means of setting aside 
agency inferences deemed to be clearly 
erroneous. 

In short, it might be suggested that 
while the Supreme Court originally 
suggested that the “substantial evi- 
dence” rule should not be utilized to 
broaden the scope of review of ad- 
ministrative inferences, it has at the 
same time declined to exercise its dis- 
cretionary jurisdiction to review the 
“substantial evi- 
rule in the lower courts. The 
result of this appellate abstention is to 
give the Courts of Appeals a compara- 


application of the 
dence” 


tively free hand in utilizing this am- 
bivalent tool in such a way as to permit 
them to carve out the desired result in 
individual cases. 

This tendency toward broader re- 
view of the inferences drawn by the 
ultimate facts” is a 
healthy one, it is believed. Surely, it is 
in line with the recommendations of 
the Hoover Commission Task Force. 
The net result, by and large, is to per- 
mit the Courts of Appeals to reverse 
administrative findings based on in- 


“ 


agencies as to the 


ference wherever they appear to be 

clearly erroneous. 
But utilization of the “substantial 
(Continued on page 1001) 


13. N.L.R.B. v. Truitt Manufacturing Com- 
pany, 351 U.S. 149. 76 S. Ct. 753 (1956). 

14. E.g., Radio Officers’ Union v. N.L.R.B., 347 
U.S. 17, 74 S. Ct. 323 (1954): Federal Trade 
Commission v. Motion Picture Advertising 
Service Co., 344 U.S. 392, 73 S. Ct. 361 (1953); 
N.L.R.B. v. 7-Up Bottling Company, 344 US. 
344, 73 S. Ct. 287 (1953); O’Leary v. Brown 
romps Mazon, 340 U.S. 504, 71 S. ct. 470 (1950). 

15. The classic formulation of the nomencla- 
ture here emeteg ry Ay ay in Saginaw Broad- 
cooting Co. v. . C. Cir. 1938), 96 F. 


1s. “See F.T.C. v. Standard Oil Co. [iaguary 
27, 1958), 355 U.S. 396. In N.L.R.B. v. Pittsbur; 
S.S. Co., 340 U.S. 498, 71 S. Ct. 452 (1951), 
Supreme Court declined to overturn the Court 
of Appeals determination that the evidence was 
not substantial even though “were we called 
upon to pass on the Board's conclusions in the 
first instance... we might well support the 
Board’s conclusions”. Even in such a case, said 
the Supreme Court, it would “adhere to the 
usual rule of non-interference”. This declara- 
tion is significant, for the decision of the Court 
of Appeals in that case appeared to some com- 
mentators to involve something very much akin 
to an actual re- weighing of the evidence. 
Jaffe: Judicial Review: “Substantial Evidence 
on the Whole Record”, 64 . L. Rev. 1233, at 
pages 1251-1255 (1951). 
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A Citizen’s Duty: 


Serving on the Jury 


by Clarence K. Streit 


This is a perceptive account of one man’s experience as a juror. Mr. 
Streit’s article gives a picture of the jury system that few lawyers know. 
His enthusiasm for the jury system is heartening at a time when so many 
of our institutions are under attack both at home and abroad. 





Jury service is a duty most citizens 
apparently seek to escape, or wish they 
could. When I was summoned to serve 
as a juror in the federal courts in 
Washington, D. C., during the month 
of June, 1957, I, too, felt it was a 
burden. I don’t any more. 

Jury duty is the kind of basic com- 
mon experience that all citizens—bar 
none—should have at least once. True, 
a juror spends much time waiting to 
be called on a case, but sitting through 
a trial as a member of the jury, and 
then seeking with the other eleven 
jurors to reach a just and unanimous 
verdict is a very enlightening and en- 
riching experience. 

Nothing else can give the education 
on some fundamental problems that 
you get on jury duty. 


What Juries Face 

Perhaps the most educational factor 
in jury duty is the obligation that the 
twelve jurors are under to do justice 
as each individually sees it, and yet 
be unanimous. In most trials there is 
much to be said for both sides. The 
evidence is conflicting, leaves much to 
be desired. The twelve jurors vary in 
their mentalities, temperaments, char- 
acters, general education and degree 


of experience or ignorance in the ques- 
tions at issue. On their verdict can de- 
pend the life or liberty of others, large 
amounts of money, or important con- 
siderations of the public good. They 
may be so divided in their individual 
verdicts that it takes them several days 
of discussion among themselves to 
reach a unanimous verdict. In such 
conditions, many virtues are needed in 
the jury room. 


Where Unanimity 
Takes Virtue 

I have just sat as one of twelve 
jurors—none of whom had ever met 
before—locked in the jury room for 
three days, trying to reach a unani- 
mous verdict in a case involving the 
shooting of one man by another and a 
claim for $100,000 damages. I recall 
no other personal experience shared 
with so many others which required in 
us each and jointly such a combination 
of fairness, common sense, moral cour- 
age, tact, open-mindedness, patience, 
malice toward none and charity for all 
(especially the jurors who differed 
most stubbornly from you), good 
humor, soul-searching through the 
night, tolerance, balance, willingness 
to listen to others and change one’s 
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verdict in the light of further knowl- 
edge, readiness to talk over and over 
the case in the frail hope of finding 
some overlooked fact or consideration 
that might bring agreement, respect for 
even a minority of one on any given 
point combined with respect for the 
view of the great majority—in short 
a “decent respect for the opinions” of 
others together with firmness in the 
right as God gives “to each one to see 
the right”. It was reassuring to find 
how widespread, at least in a latent 
state, these virtues were in twelve stran- 
gers, drawn at random from the com- 
munity, and forming a fair sampling of 
it. 


Justice Easier for the 
Supreme Court 

What else do we have that can teach, 
exercise and strengthen so much politi- 
cal, social, moral and religious virtue 
as does serving on a jury? Even the 
Justices of the United States Supreme 
Court—with profound respect to them 
—are not called on to equal what the 
jury is expected to do for justice. They 
are nine, not twelve. They are all 
highly educated and trained in the 
same field; they are all above 50, all 
the same sex and race. A typical jury 
is composed of both sexes, all adult 
ages, two races, persons ranging in 
education from grade school to univer- 
sity, and divided among at least half 
a dozen, if not a dozen occupations. 
Most important of all, the Supreme 
Court has the privilege of doing justice 
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by a five to four vote, but the jury has 
to do justice, individually and collec- 
tively, by a twelve to nothing verdict. 


{ “Must”? for Foreigners 

The Supreme Court is rightly con- 
sidered one of the things in Washing- 
ton to be seen by foreigners who would 
understand the United States. Some 
way should be found for acquainting 
them also with the working of the jury 
system. Justice rests on it. 

Merely to look at the cross section 
of the community drawn at random to 
serve on the jury panel, is to learn 


how alive are the words, “We the 
People of the United States, in order 
to...establish justice....” The for- 


eigner would gain still more insight 
into American life if he could then 
see how a jury of twelve is picked from 
this panel to try an actual case, and 
how it functions. He would be even 
more impressed if he could pierce the 
secrecy of the jury room and listen 
while the twelve try to reach a unani- 
mous verdict—but this is necessarily 
impossible. 


Idea for a Film 

The United States Information Serv- 
ice should have—if it doesn’t—a good 
educational film designed to show how 
a typical jury panel and jury are 
chosen, how the jury operates and the 
discussion that goes on in the jury 
room before it reaches a verdict. Such 
a film would be highly educational, in 
fact, for most Americans. Meanwhile, 
I would warmly recommend seeing the 
film, Twelve Angry Men, all of whose 
drama unfolds in the jury room. The 
title, however misleads. It should be 
Twelve Jurors. 


Cross-Section 

The eight hundred summoned with 
me for jury duty were young, middle- 
aged and old, two thirds white and a 
third Negro, and about the same ratio 
of men to women. In the end about 
three hundred actually served, the rest 
being ineligible, disqualified or ex- 
cused. Law in the District allows a 
woman to be excused permanently 
merely by claiming this privilege as a 
woman. When Chief Judge Bolitha 


Laws, who presided over the selection 


of the panel, asked if any desired to 
invoke this, I was pleased to see that 
only three used their sex to escape 
duty. All were white. 


Lawyers Should Be Jurors 

Lawyers are among those who are 
disqualified by their profession from 
jury duty. The reasons are evident; 
still, it seems to me a mistake not to 
require them at some time to have jury 
experience. No one needs this more 
than lawyers. It should be part of 
their training. 

I believe it would be in the interests 
of justice to require that no one could 
be admitted to the Bar, or made a 
judge, or permitted to teach law, who 
had never served as a juror. Surely the 
education of any one who makes his 
career in the field of justice should 
include some personal experience as a 
juror. Special provision should be made 
to assure that those who are most con- 
cerned professionally with juries should 
have personal knowledge of the kind of 
problems that are faced in the jury 
room. 


In the Jury Box 

Once the jury panel for the month is 
chosen, it is divided by lot into two 
groups, one to serve in criminal and 
the other in civil cases. I drew the 
latter. After two days of waiting, I 
was among twenty-four called to re- 
port at Courtroom 2. There the case 
to be tried was explained and counsel 
for each side asked if any of us knew 
about it, or those involved, or had any 
reason to believe he could not give an 
impartial verdict. Each counsel could 
reject without cause three of us, but 
knew only the name, address and oc- 
cupation of each and could hardly 
have identified any by name or race. 
Thus twelve of us were soon chosen 
and sworn in. 


Race Relations 

My first case as a juror would have 
interested particularly—and astounded 
—any foreigner. The plaintiff was a 
Negro, who charged he had been shot 
by one of the defendants, the manager 
of a cafe, and sought from him and his 
brother, its owner, $50,000 in com- 
pensatory and $50,000 in punitive 
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Clarence K. Streit is the author 
of Union Now, editor of the monthly 
Freedom and Union, and President 
of the International Movement for 
Atlantic Union and Federal Union, 


Inc., of Washington, D. C. 





damages for lasting injury he had 
suffered. The defendants were Negroes, 
so were their counsel and most of the 
witnesses, but the plaintiff's counsel 
was white. The jury was composed of 
eight men and four women, including 
one Negro and two Negresses. The 
Judge, John D. Martin, a Southerner 
born in Memphis, Tennessee, was on 
loan from the Memphis District. The 
case took several days before it went 
to the jury, which had sole power to 
decide whether the defendants were 
liable, and if so, the damages. 

The first thing a jury does on re- 
tiring to its room is to elect a foreman 
to preside and speak for it. I was 
chosen for this post. We voted and 
discussed our differences for more 
than twenty hours, locked in the jury 
room. This time was spread over three 
days. No one slept well the nights in 
between. The case was difficult, the 
evidence contradictory, and we found 
room to differ even on the rules of law 
the Judge had told us to apply. We 
were deadlocked. Tempers grew edgy 
at times, and once one woman broke 
into tears. 

The case involved race relations— 
especially in the jury. We had to live 
in very close contact with each other 
for days. I am happy to report that 


October, 1958 - Vol. 44 951 





Serving on the Jury 


from the time the jury was chosen until 
it was finally discharged—as unable to 
reach a unanimous verdict—there was 
never the slightest thing to indicate 
that there is a race problem in the 
United States, let alone that segrega- 
tion is a hot issue, and Washington is 
more Southern than Northern. 


Model Judge 


Judge Martin was a model of benign 
fairness. He showed equal respect and 
equally kindly consideration for all 
concerned. He told us that his fetish 
was the jury system. He said when he 
discharged us that, though disappoint- 
ed at our inability to reach a verdict 
(as we were, too), he was pleased with 


The President’s Page 
(Continued from page 916) 


necessary to obtain reliable, factual 
data, and with authority to confer with 
representatives of the interested me- 
dia”. The resolution creating the Com- 
mittee recites that, “the fundamental 
objective of the Committee and of all 
others interested must be to consider 
and make recommendations which will 
preserve the right of fair trial”. 


There is no question that has been 
under consideration by the House of 
Delegates in my experience which has 
aroused greater interest among mem- 
bers of the Bar than the question of 
photography in the courtroom. Persons 
of different points of view have sought 
to read special significance into the ac- 
tion taken by the House of Delegates 
at Los Angeles. It is my personal feel- 
ing that the action of the House of 
Delegates cannot be taken as any 
indication as to the action which 
ultimately will be taken by the House 
on the present or the proposed Canon. 
The House merely decided that in its 
judgment newly submitted reports and 
data from the media merited further 
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the thorough consideration we had 
given the case. Had he been able to 
listen to our discussion, I think it 
would have confirmed his faith in 
juries. It did mine. 


The Blind Could See 

A blind man would never have 
known from listening either to the trial 
or—were that possible—to the pro- 
longed deliberations of the twelve 
jurors, that the people he heard were 
from two races, or which person was 
white and which colored. He would 
have seen what no Communist could 
have seen—so incredible would it have 
been to the latter—that racial con- 


study by a committee of the Associa- 
tion, and that the House of Delegates 
should have the benefit of a further 
study designed to obtain a “body of 
reliable factual data on the experience 
of judges and lawyers in courts where 
photography, televising or broadcast- 
ing has been permitted”, before defini- 
tive action on Canon 35 is taken. 


In appointing the members of the 
Committee, announcement of the per- 
sonnel of which will be made before 
publication of this President’s Page, 
I am seeking to select lawyers whose 
standing in the profession, experience 
and judgment will insure a report in 
which the Bar as a whole will have 
confidence. 


I have been assured by representa- 
tives of the media affected that they 
will co-operate with our Committee in 
any manner possible, and will make 
available to it all information which 
they have bearing upon the questions 
with which the Committee will be deal- 
ing. Both the Board of Governors and 
the House of Delegates expressed as 
their fundamental objective and guid- 
ing policy the necessity for the preser- 
vation of the right of fair trial. I am 
confident that the Committee’s action 
will give effect to that policy. 










siderations led no juror of either color 
to favor the side whose lawyer had his 
own color. The blind would have seen, 
too, that never during the trial or jury 
deliberations did anyone ever seem to 
be acting on his good behavior, to 
mislead a foreigner, or making any 
effort to produce this very pleasing 
picture of unquestionably equal citi- 
zenship. The picture came out as 
I heard no 


juror comment on it. I doubt if any 


naturally as a sunrise. 


except me even noticed it. Yes, it would 


have seemed unbelievable to any 
foreigner—even non-Communist—who 


witnessed it. It would have astonished 


many Americans. 


Committee on 
Court Congestion 

In his outstanding address to the 
opening session of the Assembly in 
Los Angeles, the Chief Justice of the 
United States described the serious 
problem which faces the courts and the 
profession as the result of delays in 
obtaining trial in the state and federal 
courts in various parts of the United 
States. In spite of the fact that this 
vexing problem has been the subject 
of aggressive action by the Attorney 
General’s Conference on Court Con- 
gestion, the Institute of Judicial Ad- 
ministration and other agencies on a 
national and local level, it has not been 
solved and stands as one of the most 
difficult facing the profession. 

In recognition of the obligation of 
the organized Bar of the United States 
in this field, I recommended to the 
Board of Governors that it create a new 
Special Committee of the Association to 
attack the problem from the point of 
view of the practicing profession. The 
Board created the Committee which 
will become active immediately. It is 
hoped that the Association’s Commit- 
tee can make a real contribution to the 
solution of this problem, which, until 
solved, stands as an indictment of our 
profession for failure to make our sys- 
tem of justice function effectively. 
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The 1958 Ross Prize Essay: 


Administrative Agencies and Judicial Powers 


by Roy L. Cole * of the Texas Bar (Dallas) 


This is the essay chosen by the judges as the best in the 1958 Ross Prize 
Essay Contest. The contest is held each year by the Association under the 
terms of the will of the late Judge Erskine M. Ross. The contest is con- 


ducted among members of the American Bar Association on a subject 
chosen by the Board of Governors. This year’s subject was “To What 
Extent Should Administrative Agencies Exercise Judicial Powers?” The 


judges of the contest, traditionally a judge, a teacher of law and a prac- 
ticing lawyer, were Warren E. Burger, Judge of the United States Court 
of Appeals for the District of Columbia Circuit; Dean Henry Brandis, Jr., 
of the University of North Carolina Law School; and David Berger, of 


the Philadelphia Bar. 





I. 

An administrative agency is cus- 
tomarily defined as any governmental 
authority, other than a court or legisla- 
ture, which determines or directly af- 
fects the rights and obligations of pri- 
vate parties through rule-making or 
adjudication.! The First Congress in 
1789 enacted three statutes granting 
administrative powers, two pertaining 
to customs and the third initiating the 
series of pension laws now adminis- 
tered by the Veterans’ Administration.” 
Of the fifty-one authorities classified as 
administrative agencies in 1941 by the 
Attorney General’s Committee on Ad- 
ministrative Procedure, eleven trace 
their beginnings to legislation enacted 
prior to the end of the Civil War,* but 
the tremendously powerful “independ- 
ent” agencies, exercising broad control 
over nation-wide activities, are largely 
a development of the twentieth century. 
The modern history of the administra- 
tive agency dates from the creation of 
the Interstate Commerce Commission 


in 1887.4 The Federal Reserve System 
was established in 1913,5 the Federal 
Trade Commission in 1914,® the Fed- 
eral Power Commission in 1920,7 and 
the Board of Tax Appeals in 1924.* 
With the advent of the New Deal came 
such important agencies as the Federal 
Deposit Insurance Corporation,® the 
Securities and Exchange 
sion,!® the Social Security Board,?! 
and the National Labor Relations 
Board.!2 World War II produced such 


powerful though temporary agencies as 


Commis- 





1. Report of the Attorney General's Commit- 
tee on Administrative Procedure (1941), page 7; 
Kenneth C. Davis, Administrative Law (1951), 

e 1. The Administrative Procedure Act of 
fo. . 60 Stat. 237, 5 U.S.C. §1001 et seq., defines 
an administrative agency as “each authority 
(whether or not within or subject to review by 
another agency) of the Government of the 
United States other than Congress, the courts, 
or the governments of the possessions, Terri- 
tories, or the District of Columbia.”—$§2. 

2. Act of July 31, 1789, 1 Stat. 29; Act of Sep- 
tember 1, 1789. 1 Stat. 55; Act of September 29, 
1789, 1 Stat. 95. 

3. Report of the Attorney General's Commit- 
ween Administrative Procedure (1941), pages 
4. Act of February 4, 1887, 24 Stat. 379. First 
conceived of only as an instrument to cure and 
prevent the evils of excessive and discrimina- 
tory railroad rates, the ICC was in 1920 given 
specific congressional direction to insure that 
the industry provide adequate service to meet 
“the transportation needs of the country”. 





the Office of Price Administration, Of- 
fice of Defense Transportation, the 
War Production Board and others. Still 
later came the tremendously important 
Atomic Energy Commission,!* and 
Congress seems sure to establish a 
space commission to control our rela- 
tions with the rest of the universe. 

A characteristic of these administra- 
tive authorities is their exercise of what 
are historically termed “judicial pow- 
ers” —the adjudication of controversies 
directly affecting private individuals. 
The grant of these powers has often 
been attributed to a failure of the com- 
mon law courts to meet the great social 
problems arising from late nineteenth 
and early twentieth century industri- 
alization—the individual’s inability as 
a practical matter to obtain legal re- 
dress for wrongs committed against 
him by the new gigantic industrial 
combines, and the transition from a 
laissez-faire government to one assum- 
ing many affirmative responsibilities 
for the social and economic well-being 





Jrenepertetien Act of February 28, 1920, 41 
Stat. 456, 486. For the Supreme Court’s com- 
ment on this shift of purpose, see Ak; on, C. and 
Y. R. Co. v. U.S. (New England Divisions Case), 
261 U.S. 184. 189-90, 67 L. ed. 605, 609-10 (1923). 
at Federal Reserve Act of 1913, 38 Stat. 251, 


6. Act of September 26, 1914, 38 Stat. 717. 

7. Act of June 10, 1920, 41 Stat. 1063. Original- 
ly an ex-officio board of cabinet members, the 
FPC was reorganized as an ind dent agency 
by Act of June 23, 1930. 46 Stat. 797. 

8. Revenue Act of 1924, 43 Stat. 253, 336, 
Title IX. 
als Beriang Act of 1933, 48 Stat. 162, 168 


10. Act of June 6, 1934, 48 Stat. 881, 885, §4. 

11. Act of August 14, 1935, 49 Stat. 620, 635, 
Title VII. 

12. Act of July 5, 1935, 49 Stat. 449. 

13. Atomic Energy Act of August 1, 1946, 60 
Stat. 755, onetey amended by Act of August 
30, 1954, 68 Stat. 921. 
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of the populace as a whole.'4 Another 
and fairer analysis is that, while ju- 
dicial failure was sometimes involved, 
administrative agencies have been cre- 
ated from time to time simply because 
in each particular situation such an 
authority seemed to practical men to 
be the most practical solution to the 
problem at hand.!5 Certainly the ex- 
pressed and accepted specific reasons 
for administrative exercise of tradi- 
tionally judicial powers are practical 
and varied ones, among them being: 

(a) The need, in adjudication inci- 
dental to regulation of modern indus- 
trial complexes, for an expertise which 
can be developed only through the con- 
stant attention to a particular field 
which the courts are unable to give and 
with the assistance of large staffs whose 
combined skills cover all the various 
non-legal areas pertinent to the in- 
dustries to be regulated.!® 

(b) The necessity for intelligent co- 
ordination between policy-making and 
enforcement.!7 

(c) The necessity of deciding con- 
troversies in fields affected by the pub- 
lic interest as “rightly” as possible, 
taking into account all relevant facts, 
not merely (as in the courts) those 
specially selected facts placed ia the 
record by the adversary parties.1® 

(d) The tendency of the judiciary, 
drawn primarily from conservative, 
propertied classes, to resist legislative 
programs antipathetic to those classes 
even though clearly favored by the ma- 
jority of the populace as a whole.!9 

(e) The tremendous volume of cases 
before some agencies which would so 
overwhelm the courts that they would 
find themselves unable to perform their 
normal and important tasks.?° 


II. 

The American Bar in general early 
developed a dislike for the entire ad- 
ministrative process, an antagonism 
which continues among perhaps the 
majority of lawyers to this day. We 
have largely given up our earlier de- 
nunciations of “bureaucracy” and “so- 
cialism’”’, but we have constantly main- 
tained our attack on all administrative 
exercise of judicial powers, on the 
ground that such exercise violates the 
fundamental doctrine of separation of 
powers and thus imperils the even more 





fundamental “rule of law”.?1 


These broadly based objections have 
had an almost astonishing lack of suc- 
cess in even retarding continual new 
and expanded grants of administrative 
judicial powers.?? This is unfortunate, 
for administrative adjudication has 
clearly been carried too far, and a less 
all-inclusive but more penetrating crit- 
icism might have prevented the ex- 
cesses. Compelling objections can be 
made to administrative adjudication by 
some types of agencies, but the stand- 
ard sweeping condemnation of all ad- 
ministrative exercise of judicial powers 
is subject to so many valid rebuttals 
that its failure to have any effect be- 
comes understandable. 

First, the doctrine of separation of 
powers has never been recognized as 
absolute. The Constitution itself pro- 
vides for such mixed powers as presi- 
dential veto, congressional rule of the 
District of Columbia, and senatorial 
trial of impeachment and consent to 
appointments and treaties. James Madi- 
son, the most famous constitutional 
lawyer of the immediate post-revolu- 
tionary days, recognized clearly that 
the government could operate efficient- 
ly only if made flexible through a 
blending of powers. His best-known 
statement on the subject, rejecting a 
rigid interpretation of the doctrines of 
Montesquieu, the “father of American 
separation of powers doctrine”, con- 
tains these words: 


His [Montesquieu’s] meaning, as his 
words import, and still more conclu- 
sively as illustrated by the example in 





his eye, can amount to no more than 
this, that where the whole power of one 
department is exercised by the same 
hands which possess the whole power 
of another department, the fundamen- 
tal principles of a free constitution are 
subverted.23 


From the First Congress on, blending 
of powers has been a characteristic of 
American government, accelerating in 
frequency since the 1880’s because of 
the increasing complexity of our in- 
dustrial economy, the rise of industrial 
combines and the inability of the in- 
dividual to protect himself against their 
excesses. We need not fear this blend- 
ing overmuch. It is compatible with 
and contributes to the real genius of 
the American government—the superb 
system of constant checks and balances 
which preserve our rights and liber- 
ties.24 

Second, there is room for doubt as 
to the correctness of classifying all 
adjudication as an exercise of judicial 
power. Although most of us funda- 
mentally believe in a kind of natural 
law, we realize that the adjudicatory 
process in the courts is not merely a 
matter of “discovering” pre-existing 
law, as Blackstone and his contem- 
poraries maintained, but in the judge’s 
choice of available alternatives amounts 
actually to making law, and always has. 
In the words of Theodore Roosevelt, 
approved by Cardozo: 


The chief lawmakers in our country 
may be, and often are, the judges, be- 
cause they are the final seat of author- 
ity. Every time they interpret contract, 
property, vested rights, due process of 





14. For example, see Harlan F. Stone, The 
Common Law in the United States, 50 Harv. L. 
Rev. 4, 16-18 (1936); Davis, ApministratTive Law 
(1951), page 5; James M. Landis, Tue ApmInis- 
TRATIVE Process (1938), page 46. On the first 
point, President Franklin Roosevelt said, in 
vetoing the Walter-Logan Act in 1940: ““Wher- 
ever a continuing series of controversies exist 
between a powerful and concentrated interest 
on one side and a diversified mass of individu- 
als, each of whose separate interests may be 
small, on the other side, the only means of ob- 
taining equality before the law has been to 

lace the controversy in an administrative tri- 

unal."’—House No. 986, 76th Cong., 3d 
Sess. 3 (1940). 

15. Davis, Apministrative Law (1951), pages 
10-13. Also see Walter Gellhorn, Freprrat Ap- 
MINISTRATIVE PROCEEDINGS (1941), page 5. 


16. Landis, op. cit. note 14, pages 23-24; Gell- 
horn, id., pages 7-8. 

17. Landis, op. cit. note 14, page 98. 

18. Id., at es 39-40. 

19. Learned Hand. The Speech of Justice, 29 


Harv. L. Rev. 617, 619 (1916). 

20. Gellhorn, op. cit. note 15, pages 13-14. 

21. The first report of the American Bar As- 
sociation Special Committee on Administrative 
Law _ contained the charge. 

“The judicial branch of the federal govern- 

ment is being rapidly and seriously under- 

mined... the decision of controversies of a 

judicial character must be bro t back into 

“ee system.” 59 A.B.A. Rep. 539, 549 
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In 1936 the committee advocated an adminis- 
trative court, citing as the first fundamental 
evil of the administrative process the combina- 
tion of judicial with executive or aeure 
functions. 61 A.B.A.Rep. 720 et seq. (1936). The 
report of the Task Force on Legal Services and 
Procedure to the Commission on Organization 
of the Executive Branch of the Government 
(the “Hoover Commission”), 1955, which ac- 
tually presents a rather modest and exception- 
ally well thought-out program, abounds in ref- 
erences to the separation of powers doctrine 
and the evils of its violation. 

22. In 1936 Justice Stone accurately predicted 
the failure of sayectene to the administrative 
process as a whole: 


“Addresses before bar associations twenty 
years ago, discussing the rise of new adminis- 
trative agencies, are reminiscent of the dis- 
trust of equity displayed by the common law 
judges. . .. So far as these nostalgic yearnings 
or an era that has passed would encourage us 
to stay the tide of a needed reform, they are 
destined to share the fate of the obstacles 
which Coke and his colleagues sought to piece 
in the way of the extension of the beneficent 
sway of equity.” Stone, The Common Law in 

the United States, 50 Harv. L. Rev. 4, 16-17 

(1936). 

23. As quoted in Sharp, The Classical Ameri- 
can Doctrine of “The Separation of Powers,” 2 
U. Cur. L. Rev. 385, 408 (1935). 

24. See Cohen, American TuovucHr (1954), 
pages 129-134. 
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law. liberty, they necessarily enact into 
law parts of a system of social philoso- 


phy; and as such interpretation is 
fundamental they give direction to all 
law-making.?5 


Since making law is by definition an 
exercise of legislative power, it is logi- 
cal to assert that what we call judicial 
powers are in many instances only 
adjudicatory techniques, which may as 
well be proper tools in the exercise of 
legislative powers as in the exercise of 
judicial ones. Furthermore, since the 
courts through judicial action actually 
make perhaps more law than legisla- 
tures, without complaint from the Bar, 
it appears to many persons that we are 
in poor position to clamor so* strongly 
for complete abolition of the use of 
adjudicatory techniques by administra- 
tive agencies in the course of their con- 
gressionally delegated legislative duties. 


Third, there is a widespread feeling 
that the judicial process has had its 
chance and muffed it, that the courts 
have failed, and would again fail, to 
meet the challenge posed by Theodore 
Roosevelt in the words immediately 
following those quoted above: 


The decisions of the courts on eco- 
nomic and social questions depend 
upon their economic and social philos- 
ophy; and for the peaceful progress of 
our people during the twentieth cen- 
tury we shall owe most to those judges 
who hold to a twentieth century eco- 
nomic and social philosophy and not to 
a long outgrown philosophy which was 
itself the product of primitive economic 
conditions.?6 


Even among those who do not view 
the judicial process as having failed, 
there is a feeling that the passive, im- 
partial character of that process is un- 
suited to the accomplishment of the 
affirmative policies entrusted to many 
regulatory agencies in our complex 
modern existence. 

Fourth, the sincerity of the separa- 
tion of powers argument against ad- 
ministrative adjudication is open to 
doubt, since no advocate of the doc- 
trine has proposed the transfer to the 
courts of the adjudicatory functions of 
the Veterans’ Administration, the So- 
cial Security Board, or the Bureau of 
Old Age and Survivors’ Insurance, 
three of the clearest cases of pure 





adjudication. Instead our attack has 
been aimed primarily at agencies ad- 
ministering programs which are them- 
selves distasteful in limiting tradition- 
ally unrestricted rights of property and 
contract. 

Fifth, our extreme position may be 
taken as a gratuitous insult to the 
legislative branch in its implications 
that only judges have any respect for 
the rights of the people. We have con- 
sistently ignored Holmes’ reminder that 
“legislatures are ultimate guardians of 
the liberties and welfare of the people 
in quite as great a degree as the 
courts”.27 

Finally, there is a general recogni- 
tion that, from a practical standpoint, 
many agencies have done well what 
they were established to do and a con- 
sequent feeling that success of the or- 
ganized Bar’s attack would have the 
effect of undoing much good in social 
and economic fields which has been 
laboriously accomplished over the past 
seventy-five years. 

Some of these faults of the Bar’s 
position are consciously understood by 
legislators and the people generally— 
others are only subconsciously felt. 
Many of them are applicable only to 
certain types of administrative agen- 
cies. But it is absolutely clear that the 
principle of complete divestiture of all 
adjudicatory powers of all administra- 
tive agencies is discredited beyond 
reasonable hope of revival. This dis- 
credit is merited, not only because the 
dogma is historically and logically un- 
sound, but also because, from a coldly 
practical standpoint, “a government 
consisting of three [completely] sep- 
arate powers would get no farther than 
a span of three horses without a 
driver”.*8 Our strength comes from 
the interplay of the powers and the 
checks and balances among them—our 
unity from the ultimate responsibility 
of all branches of government to the 
electorate and to the court-sustained 
fundamentals of Christian morality. 

The foregoing analysis does not im- 
ply that the judicial branch should 
abdicate any of its legitimate powers, 
nor that the Bar should cease to de- 
mand needed reforms throughout the 
administrative process as a whole. It 
does suggest that we have taken an 
indefensibly and unnecessarily extreme 
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position,?® and one which by virtue of 
its extremity may well have prevented 
the return of administrative adjudica- 
tion to the courts in certain situations 
where such return would best promote 
the public interest. 


Ill. 

If the demand for total abolition of 
all administrative adjudication is, as I 
believe, untenable, the opposite extreme 
is likewise indefensible. To allow Con- 
gress to provide for administrative use 
of adjudicatory techniques as inciden- 
tal aids in implementing certain defi- 
nite economic regulatory programs is 
one thing—to permit administrative 
adjudication of matters affecting life, 
liberty and basic individual rights, 
even with judicial review, is quite an- 
other. It is also a threat to our system 
of checks and balances to allow estab- 
lishment or continuation of administra- 
tive adjudication in areas where there 
is no affirmative legislative policy to be 
implemented wholly or partly by the 
use of adjudicatory techniques; and a 
similar threat exists in the indefinite 
continuation of administrative adjudi- 
cation in agencies of any type which 





25. Theodore Roosevelt, in message to Con- 

ess of December 8, 1908, quoted approvingly 

y Mr. Justice Cardozo in © NATURE OF THE 
JUDICIAL oy. (1921), page 171. 


2. Id. 171. 
. M. © Railwa of Texas v. May, 194 
vs. 267, fo, 48 L. ed. “ort, 973 (1904). 
wa . Cohen, Amertcan TxHovcnr (1954), page 


29. We have perhaps jaxtn such an extreme 
position because of unjustified lack of confi- 
dence in the Ly ays & ability to maintain the 
rule of law in the inistrative anes as Lp 
whole through the establishment or 
in the process itself and thro = 
view. discussion in notes aa 48 with 
reference to the proper scope of procedural 
control and judicial review. 
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use these techniques to the substantial 


exclusion of others, and which there- 


fore actually constitute extra-judicial 
courts. Our solution to the basic prob- 
lem of administrative exercise of judi- 
cial powers lies somewhere in the 
middle ground, and can be best ap- 
proached through separate analysis of 
each class of agency. 

Administrative agencies may be 
classified in various ways, e.g., accord- 
ing to form, function, operational or- 
ganization or degree of independence. 
For our purposes the functional analy- 
sis seems most fruitful. We have the 
following types:*° 

(1) Claims or “benefit” agencies 
such as the Veterans’ Administration, 
the Social Security Board and the 
Bureau of Old Age and Survivors’ In- 
surance, which do not set policy, but 
merely handle great numbers of small 
claims on the basis of approving those 
covered by comprehensive statutes and 
disapproving those not covered. 

(2) The Tax Court, formerly the 
Board of Tax Appeals, which adjudi- 
cates controversies under the tax laws 
between taxpayers and the Commis- 
sioner of Internal Revenue. 

(3) Authorities such as the Attorney 
General’s Immigration and Naturaliza- 
tion Service and the Third Assistant 
Postmaster General, regulating matters 
involving life, liberty and freedom of 
speech and communication. 

(4) Agencies such as the ICC, SEC, 
FPC and FCC, which regulate and con- 
trol nationwide industries in the public 
interest, and which bear a clear burden 
of responsibility for their actions and 
for the success or failure of their ef- 
forts. These agencies act primarily 
through rules and use adjudicatory 
techniques as supplements to the rule- 
making power. In this class also fall 
such departmental divisions as the 
Commodity Stabilization Service in the 
Department of Agriculture, with broad 
regulatory power over certain aspects 
of nation-wide industries, operating 
similarly to the independent agencies 
but having less easily identifiable 
responsibility. 

(5) Agencies such as the FTC and 
NLRB, which are regulatory in intent 
but prosecutory in form, which cut 
across all industries and fields of en- 
deavor, have no clear burden of re- 


sponsibility for the results of their 
efforts, and use adjudicatory tech- 
niques as a primary means of establish- 
ing and enforcing policy. 

A. The clearest case for retention of 
adjudicatory powers by administrative 
agencies is in the first category—the 
claims or benefit agencies. Paradox- 
ically, these are the authorities which 
make greatest use of adjudication in 
performing their functions. But the 
which they determine 
are not really adversary in nature. Cer- 
tain benefits are granted by Congress 
to those meeting carefully prescribed 
statutory conditions. In the vast ma- 
jority of cases the determination of 
whether an individual meets those con- 
ditions calls merely for mechanical ap- 
plication of the rules to the undisputed 
facts. There is no real opposition to 
a claimant—agency personnel are 
charged with assisting him to obtain 
benefits to the full extent he is lawfully 
entitled. There is no necessity for the 
trial and evidentiary rules of a court. 
And as a practical matter the judicial 
system would quite surely be literally 
overwhelmed by the application of ju- 
dicial procedures to the millions of 
claims involved. Unless the broadly 
phrased demands for the removal of 
all judicial powers from all administra- 
tive agencies may be taken as such, 
there has never been any suggestion 
by a responsible group or individual of 
the Bar that the courts should take over 
the functions of these agencies. 


“controversies” 


B. The clearest case for removal of 
judicial powers from an administrative 
agency involves the Tax Court. As the 
name implies, it is a court, it operates 
as such, and should be transferred to 
the judicial branch. Its sole business 
is the adjudication of highly technical 
tax controversies between the govern- 
ment and individuals. In this process 
it deals with the ascertainment of facts 


of the type which judicial procedures 
are best fitted to ascertain, and with 
the interpretation of detailed statutory 
codes on a subject as to which lawyers 
are the experts. It has no regulatory, 
investigatory or policymaking author- 
ity,?! is charged only with the fair and 
impartial adjudication of cases, and 
clearly belongs in the judicial system. 

C. An equally clear and more urgent 
case for transfer of adjudicatory func- 
tions from administrators to courts is 
in our third category—authorities ex- 
ercising control over matters involving 
life, liberty and freedom of speech and 
communication. The most important 
agency in this field is the Immigration 
and Naturalization Service of the De- 
partment of Justice.*? A special in- 
quiry officer first determines the ques- 
tion of exclusion or deportation. An 
appeal then lies to the non-statutory 
quasi-judicial Board of Immigration 
Appeals.** There is a further right of 
appeal to the courts in deportation 
cases** and possible review through 
habeas corpus in exclusion proceed- 
ings.*> But in no case is full judicial 
review available, although we are here 
dealing with administrative power 
which can result, in Justice Brandeis’ 
words, “in loss of both property and 
life; or of all that makes life worth 
living”.“6 As pointed out by the 
Hoover Commission’s Task Force on 
Legal Services and Procedure, the ar- 
bitrary exclusion of an alien not en- 
titled to constitutional protection not 
only is inconsistent with humanitarian 
principles but also many times deeply 
affects citizens of the United States to 
whom the alien may be related.*7 The 
problem in this field is infinitely com- 
plicated by what the Hoover Commis- 
sion Task Force has correctly termed 
the absolute essentiality to the national 
security that unauthorized persons be 


(Continued on page 1003) 





30. Authorities, such as the Grell Servive Com- 
mission, which are concerned merely with the 
internal organization and day-to-day operation 
of the Government, while technically within 
the definition of administrative agencies, do not 
affect the problem at hand and are not here 
considered. 

31. Stern v. Commissioner, 215 F. 2d 701, 707 
(3d_Cir. 1954 

32. Establi 
ment of Labor in 1933 (Exec. O 


art- 


red as a division of Aw Dep: 

rd. N 6166. §14, 
June 10, 1933) by combination of previously 
separate bureaus. Transferred to ope 
ment of Justice by Aw aoe Plan 


effective June 14, tat The long 
history of administration of immigration, nat- 
uralization and deportation _— is summarized 
in note following 5 U.S.C.A., §342. 
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33. 8 Code Fed. Regs. 

34. gy tia B and ~ Act of June 
27, 1952, 66 Stat. 

35. Tom We 7 a v. Brownell, 346 US. 
i 98 L. ed. 405 (1953). 

In Ng Fung Ho v. White, 259 U.S. 276, 66 
+." 938 P1922) Professor Gellhorn has noted 
the tremendoes difference between the com- 
paerony ae economic sanctions imposed by 
even such ghiy. controversial agencies as the 
NL. C andS and the personal sanctions 
of the oman and Naturalization Service. 
Gellhorn, Inprvipvat Freepom anp GOVERNMEN- 
TAL RESTRAINTS, pages 27-38 (1956). 

37. Report of the Task Force on Legal Serv- 
ices and Procedure to the Commission on Or- 
ganization of the Executive Branch of the Gov- 
ernment, page 270 (1955). 


art 6 (1952) 
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Highlights of the Los Angeles Meeting— 


Largest in the 


It could have happened only in Los 
Angeles. : 

One of the stars of “I Love Lucy” 
appeared before a session of the erudite 
Section of Taxation; a dignified gath- 
ering of the Section of Judicial Ad- 
ministration was keynoted (and very 
ably) by the “Father” of “Father 
Knows Best” fame; almost everyone, 
from yearling lawyers attending their 
first Annual Meeting to grey, sedate 
veterans of the Bench, took a whole 
afternoon away from legal conferences 
and workshop sessions to romp with 
the children at Disneyland; and a well- 
known television and motion picture 
comedian made a witty and genial 
speaker at the traditional Annual Din- 
ner, sitting at the speaker’s table with 
Mme. Chiang Kai-Shek and a host of 
distinguished lawyers and judges. 

And then there was a trained whale 
(that’s right—a whale); a trip to the 
moon; California scenery (even more 
spectacular than the lunar landscapes) ; 
the Los Angeles freeways (for those who 
like real excitement); and... . Well, 
if you weren’t there, that’s too bad. 
There will probably never be another 
Annual Meeting of the American Bar 
Association like this one. Not for a 
long time anyway. 

Of course, this was an Annual Meet- 
ing of the American Bar Association— 
the 8lst—and so it was a working 
meeting. In spite of the fun and the 
California hospitality and the sunshine 
and the lavish entertainment, the lew- 
yers who attended the meeting sud- 
denly realized, as it neared its end, that 
they had done a lot of work in Los 
Angeles and had learned a great many 
things about the serious aspects of the 


History of the Association 


profession. It just didn’t seem like 
work in California. 

Officially, the meeting did not begin 
until Monday morning, August 25, 
when Charles S. Rhyne 
pounded his gavel in the Philharmonic 
Auditorium, but most of the eighteen 
Sections of the Association had already 


President 


been meeting for several days before 
then, and the entertainment and sight- 
seeing began as soon as the first of the 
more than 5,000 lawyers and their 
families arrived. As early as Saturday 
evening, there was a pops concert in 
the Hollywood Bowl with Carmen 
Dragon conducting; at least fourteen 
churches and synagogues threw open 
their doors with an especial welcome to 
American Bar Association members 
during the weekend; and on Sunday 
afternoon there was the President’s Re- 
ception on the East Lawn of the Am- 
bassador Hotel. Baseball enthusiasts 
had the opportunity of seeing the 
world’s champion Milwaukee Braves in 
action against the Los Angeles Dodgers 
on Saturday, and on Sunday, Monday 
and Tuesday, the Dodgers played the 
Cincinnati Reds. Those who preferred 
to participate in sports had their choice 
of excellent golf courses, swimming in 
the Pacific, or fishing. 

The opening session of the Assembly 
filled the Philharmonic Auditorium, 
and there were addresses of welcome 
by Governor Goodwin J. Knight, 
Mayor Norris Poulson, and President 
E. Avery Crary of the Los Angeles Bar 
Association. Joseph N. Welch, of Bos- 
ton, himself well known to television 
audiences, responded for the Associa- 
tion, and the addresses of the day were 


delivered by President Rhyne and 


Chief Justice Earl Warren. At later 
meetings of the Assembly, the members 
of the Association heard addresses by 
Arthur Kelly, Q.C., President of The 
Canadian Bar Association, Attorney 
General William P. Rogers, Leslie E. 
Peppiatt, M.C., President of the Law 
Society of England, and Sir Harry 
Hylton-Foster, Q.C., M.P., Solicitor 
General of Great Britain. 

The Assembly, composed of all mem- 
bers registered at the meeting, also 
conducted several business sessions, in- 
cluding favorable action on several 
proposed constitutional amendments 
(the most important of which created 
the office of President-Elect). The As- 
sembly also took action on resolutions 
submitted by individual members. 

The traditional climax of the Annual 
Meeting is the Annual Dinner, this 
year held in the International Ballroom 
in The Beverly-Hilton, where Bob 
Hope shared the program with Mme. 
Chiang Kai-Shek, who was the featured 
speaker of the evening—a particularly 
interesting speaker because of the ten- 
sion in the Formosa Strait which was 
in the back of everyone’s mind as they 
listened to China’s first lady. At this 
dinner, the American Bar Association 
Medal, the highest honor within the 
power of the Association to bestow, 
was conferred upon former President 
E. Smythe Gambrell, of Atlanta, Geor- 
gia, for his services to the cause of the 
administration of justice. 

The House of Delegates, the Associ- 
ation’s policy-making body, held five 
sessions and debated many questions of 
Association policy. A detailed account 
of the proceedings of the House will 
appear in the November issue of the 
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Highlights of the Los Angeles Meeting 


JOURNAL. 

In recent years, the meetings of the 
various Sections have become for many 
members main attractions at the An- 
nual Meetings of the Association, and 
the eighteen Sections at Los Angeles 
presented programs that turned out to 
be some of the most interesting and 
stimulating events of the week. Here, 
there is “bread and butter” material 
for members who are interested in par- 
ticular phases of the law or profes- 
sional organization. At workshop ses- 
sions, panel discussions, lectures and 
debates, lawyers have an opportunity 
to discuss their own professional prob- 
lems and learn new concepts that help 
them in their daily work. This year, 


the very titles of some of the subjects 
show how much there was to read, 
mark, learn and inwardly digest. There 
were traditional legal topics like “Pro- 
bation, Parole and Pardon”, “Liqui- 
dated Damages in Construction Con- 
tracts” and “Estate and Tax Planning” 
—to pick a few at random—and there 
were topics that were unthought-of at 
the last Annual Meeting held in Los 
Angeles in 1935—subjects such as 
“Technical vs. Human Factors in Space 
Travel”, and “States’ Rights: and 
Atomic Energy”. There was something 
from which every lawyer who attended 
could learn, whatever his interests or 
the nature of his practice, and lawyers 


could be heard in the halls of the 


E. Smythe Gambrell Receives 


the American Bar Association 


The highest honor within the gift of 
the American Bar Association was be- 
stowed upon E. Smythe Gambrell, of 
Atlanta, Georgia, at the Annual Meet- 
ing in Los Angeles, when he was pre- 
sented with the American Bar Associa- 
tion Medal. The Medal is awarded for 
“conspicuous service to the cause of 
jurisprudence”. 

First presented to Samuel Williston 
in 1929, the Medal has been awarded 
to twenty-three men, including Elihu 
Root, Oliver Wendell Holmes, John 
Henry Wigmore, Charles Evans 
Hughes, Arthur T. Vanderbilt and John 
J. Parker. 

The citation accompanying the award 
to Mr. Gambrell read: 

In grateful recognition of his long 
and conspicuous service to the cause 
of American jurisprudence. To his 
many tasks magnificently executed, he 
has brought fine idealism, sound wis- 
dom, great talents, a stout heart and 
boundless energy. As a successful and 


well rounded lawyer representing vital 
interests in the Western Hemisphere, 
as Professor of Law at Emory Univer- 
sity, as President of the American Bar 
Association and the American Bar 
Foundation, and Chairman of The Fel- 
lows of the Amerian Bar Foundation, 
and in a legion of other posts of high 
professional and civic responsibility, he 
has been ever mindful of the lawyer’s 
paramount obligation to society. Be- 
yond his leadership in local and state 
bar activities, he has, for more than 
a third of a century, devoted himself 
unselfishly to the national bar program 
and to the strengthening of the legal 
profession. His record for unremitting 
attention to the work of the American 
Bar Association and unbroken _at- 
tendance at its meetings stands pre- 
eminent. As Chairman of the Confer- 
ence of Bar Association Delegates, he 
was one of the authors of the demo- 
cratic and representative reorganiza- 
tion of the Association in 1935-1936; 
under his leadership in 1955-1956, the 
Association experienced its greatest 
growth, and its position as the authori- 
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hotels lamenting the fact that they 
could be in only one place at a time. 


The Los Angeles Meeting was the 
largest in history, having a total regis- 
tration of 5,604. If the families of 
members are counted, there were prob- 
ably over 10,000 people in Los Angeles 
for the meeting. They were not dis- 
appointed. Even the weather (in spite 
of the predictions of a few cynics who 
probably came from San Francisco 
rather than Florida) was the kind that 
the California Chamber of Commerce 
has been boasting of for years—not 
once did we see the beautiful golden 
haze which Los Angeles’ detractors call 
“smog”. 


Medal 


tative spokesman of the legal profes- 
sion was made clear. Completely dedi- 
cated to the Association, he underwent 
unprecedented exertions to carry in 
person its message to virtually every 
State and Territory. An unwavering ex- 
ponent of the dignity of man and the 
freedom of the individual, the eloquent 
voice of E. Smythe Gambrell has been 
heard at Runnymede and throughout 
the Free World, and even behind the 
Iron Curtain, teaching that each man 
is a creature of divine will, worthy in 
his own right. 


The Medal was presented at the An- 
nual Dinner on Thursday, August 28, 
during the climax.of the Annual Meet- 
ing. In accepting the Medal, Mr. Gam- 
brell said: 


I am overwhelmed by this honor, and 
am keenly conscious, Mr. President, 
that only in a representative capacity 
can I accept it. It is clear that this 
award is intended as a recognition of 
the labors and achievements of the 
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thousands of great spirits with whom 
it has been my good fortune to be as- 
sociated in this organization for thirty- 
three years. 

How thrilling, how rewarding it is 
to live and work as lawyers in times 
like these! In whatever state, and, 
whether in the cities or the hamlets 
and villages of our beloved country, we 
serve as one great priesthood the com- 
mon cause of justice. Ours is the 
happy privilege of calling men every 
where to worship at the shrine of 
liberty under law. 

Mr. President, the generous citation 
you have just read sounds very much 
like an obituary, but I must tell you 
I am not ready to make my final apol- 
ogia here tonight. One cannot quit 
when more than 100,000 American 
lawyers still are outside this Associa- 
tion; when more than one third of the 
people of the entire world still lan- 
guish in spiritual, mental, economic 
and political bondage. This occasion 
and this great convention again have 
made plain to us the breadth of our 
opportunity and the urgency of our 
duty. 

My dear friends, I shall treasure this 
Medal as a reminder of the happy days 
and years we have worked together in 
the American Bar Association. I am 
profoundly grateful. 


The Medal is of twenty-four carat 
gold, three inches in diameter. On the 
obverse is the St. Memin profile of 
John Marshall with the inscription, 
from the Massachusetts Constitution, 
“To the end it may be a government of 
laws and not of men”. The reverse 
shows a seated figure representing 
Justice with the single Latin word 





E. Smythe Gambrell 


E. Smythe Gambrell 








“Justitia”. 


The Board of Governors of 
the Association decides who is to re- 
ceive the Medal, and the name of the 


recipient is always a closely guarded 
secret until the moment the Medal is 
presented at the Annual Dinner. 


Former Recipients of the American Bar Association Medal 


1929 SaMuEL WILLISTON 
1930 Etrau Root 

1931 Oxiver W. HoLtMeEs 
1932 Joun H. WicMoreE 
1934 Georce W. WICKERSHAM 
1938 Hersert HARLEY 
1939 Epcar B. ToLMAN 
1940 Roscoe Pounpb 

1941 GrorcEe W. PEPPER 
1942 CuHar.es E. HUGHES 
1943 Joun J. PARKER 


Cambridge, Mass. 1944 
New York, N. Y. 1946 
Boston, Mass. 1947 
Chicago, Ill. 1948 
New York, N. Y. 1950 
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Twelve Good Men and Women 


Observing that the “widespread resistance to jury duty 
delays the courts and is bringing the system under attack”, 
a recent magazine article says (National Review, September 
13, 1958) : 


As a result of this indifference and interference, the right 
to trial by jury is coming under sharp attack. Professor 
Charles Newman of Florida State University, in a Law 
Journal article, has called it “an outmoded relic of the 
thirteenth century and not appropriate for the present day 
administration of justice.” 

If some jurists have their way, trial by jury will be 
abolished in civil cases. They have already asked for it on an 
experimental basis. Your guilt or innocence, then, will be 
decided by a single judge. 

This would be unfortunate if on!y because a Gallup Poll 
taken at the end of 1957 revealed that Americans would 
prefer—by a three to one margin—to be tried by jury if 
suddenly confronted with a civil action or accused of a 
minor crime. 


Many critical words about juries—all too common these 
days as against action to make them function ever better— 
come from persons who have never been in legal trouble, 
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who have never sat on juries civil or criminal, and who 
are here and there disappointed by jury results, just as 
some persons are disappointed each year by judges’ results. 


By way of contrast, the warm personal testimonial in 
favor of jury service in this issue by one of our distin- 
guished citizens, Mr. Clarence K. Streit, who, too, was 
reluctant to serve, is most illuminating and reassuring: 


Sitting through a trial as a member of the jury and then 
seeking with the other eleven jurors to reach a just and 
unanimous verdict is a very enlightening and enriching 
experience. 


Every word of his tribute is comforting, since it is un- 
likely that the right to a jury in civil and criminal cases in 
this country will be done away with in foreseeable time, 
except in so far as the parties themselves voluntarily 
dispense with juries in civil cases. The latter is being done 
more and more in England and Canada, where the screen- 
ing processes for the selection of an independent judiciary 
are said to be not only strict but non-political. Indeed, one 
Lord Chancellor is reported to have said not so long ago 
that, for reasons of merit, he had been unable for a number 
of years to recommend to the Crown appointment of a 
judge from his own political party. 

Born centuries ago from opposition to the exercise of 
despotic and arbitrary power by king’s judges—“judges 
dependent on his will alone”, in the words of the Declara- 
tion of Independence—the jury continues to represent in 
the minds of most of our citizens confidence in the verdicts 
of one’s peers as represented in a multi-person jury made 
up of a cross-section of the community, rather than to let 
the facts be found finally by a single trial judge. 

Obviously the process of selecting a jury (sometimes 
long, but now being improved in many places) and the 
need of applying strict rules of evidence to a jury that are 
not applicable in a trial before a judge strikes some per- 
sons, in the press of modern life, as inefficient. But one can 
perhaps quote as relevant the words of Mr. Justice Brandeis 
in another context (Myers v. United States, 272 U.S. 52, 
293) : 


The doctrine of the separation of powers was adopted by 
the Convention of 1787, not to promote efficiency but to 
preclude the exercise of arbitrary power. 


One need not seriously go along with Mr. Streit—obvi- 
ously making a deliberate overstatement to impress on 
lawyers the great importance of really studying jury service 
on the merits—in holding that no one should “be admitted 
to the Bar, or made a judge, or permitted to teach law, who 
has never served as a juror”. This would subject admission 
to the Bar, the Bench and law school faculties to the essen- 
tial but unpredictable vagaries of jury selection processes. 
Many persons with legal ambitions, even though willing, 
would never be selected to serve on juries, especially those 
of merely law school age. Moreover, one might equally say 
that one should never do anything unless one has already 
done something comparable before. However, accepting 
Mr. Streit’s postulate as for emphasis only, one can ap- 





















nd who 
just as 
results. 
nial in 
distin- 
0, Was 


ing: 


nd then 
ust and 
riching 


is un- 
ases in 
> time, 
ntarily 
x done 
screen- 
liciary 
d, one 
ig ago 
umber 
t of a 


‘ise of 
judges 
-clara- 
ent in 
rdicts 
made 
to let 


times 
id the 
at are 
P per- 
1e can 
indeis 


5. 52, 


ed by 
jut to 


obvi- 
Ss on 
vice 
1itted 
who 
ssion 
ssen- 
lling, 
those 
y say 
eady 
ting 
| ap- 













































propriately agree that lawyers, judges and law school 
teachers can learn much about juries, their functioning 
and their essential value by carefully studying such testi- 
monials as that of Mr. Streit. 

There is no doubt that avoidance of jury duty by those 
who should serve is a potent evil; but correction is largely 
in the control of the courts and in some instances in the 
control of legislatures whose predecessors years ago created 
exemptions that cannot now be readily justified. For ex- 
ample, the exemption of women, or lawyers or doctors, and 
numerous other classifications, at their own option, can no 
longer be convincingly defended. In many places the evil 
of avoiding jury duty is being corrected by judges who 
allow few excuses, and by employers, corporate and in- 


Editorials 


dividual, who are recognizing more and more that jury 
service is a civic duty, just like voting and military service, 
in which they have a great stake, and should be encouraged 
rather than deprecated and deplored. 

On the premise that the foregoing observations are 
worthy of consideration, it seems fitting to quote the closing 


words of the magazine article first quoted from above: 


To the average American it is always a consoling thought 
that if ever in legal trouble, he is entitled to the historic 
right of trial by jury. His willingness to serve as a juror for 
his fellow citizen, when called, will help keep that system 
of justice functioning. It is a sacrifice, certainly, but as it 
has been said, next to military service it is the noblest duty 
of citizenship he can perform. 








Greetings from the President 


The following telegram from the President of the United 


States was sent to Association President Charles S. Rhyne 


and read at the Annual Dinner in Los Angeles on August 


28: 


| am delighted to send greetings and congratulations as 


the 8lst Annual Meeting of the American Bar Association 


draws to a close. 


The theme of this year’s meeting, “Leadership of Law- 


yers in Public Affairs”, 


is of particular significance in this 


era of rapid community growth and broadened require- 


ments for leadership. The clear challenge confronting you 


can and must be met by lawyers not only on a national 


level but in villages, towns and cities throughout the 


country. 


Tonight I should like to make special note of a significant 


project of the American Bar Association of the past year. 


That activity was its part in making the first observance 
of Law Day, U.S.A., such a success. Law Day, U.S.A. 
stressed the role of the rule of law in our land and its ob- 


servance had an important impact on the nation: 


First, it helped re-emphasize in the public mind that 


reverence for the law so vital to a free people. 


Second, it fostered respect for our system of govern- 


ment under law. 


Finally, Law Day served to remind our citizens of the 


crucial role of law in world affairs and the hope it offers 


for peaceful settlement of disputes among nations. 


I am grateful to the American Bar Association for the 


co-operation and professional guidance it has given this 


Administration during the past year in the selection of 


federal judges and for assistance to the Administration’s 


legislative program 


justice. 


concerning the 


administration of 


To each of you personally and to your distinguished 


organization, my very best wishes for a successful year 


ahead. 


Dwicut D. EisENHOWER 
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Judicial Administration: 


California Adopts the Pretrial Conference 


by Benjamin E. King, Jr. * Deputy Attorney General of the 


The pretrial conference, which has been hailed as a great step toward 


speedier justice, has been adopted in California, and the plan is being 


tested in the courts of that state. 


Mr. King tells of the workings of 


California’s pretrial procedure during the initial phase of its existence. 


California, its trial courts burdened 
by topheavy caseloads, linked itself 
with the prevailing American trend in 
January, 1957, when it inaugurated 
one of its most significant judicial 
reforms in recent years—the man- 
datory pretrial procedure. 

The aim: to slacken the insufferable 
trial calendars 


pressure on crowded 


throughout the state. More than six 
million causes were initiated in Cali- 
fornia’s municipal and superior tri- 
bunals in fiscal 1956-1957. About 
5,800,000 were disposed of. Justice 
courts absorbed some one million addi- 
tional filings. Given these figures and 
a little coaxing, a mechanical brain 
might conclude that practically every 
California resident became involved 
in some manner of litigation during 
this period. 

About thirty-one states now sanction 
pretrial in one form or another, and 
others avail themselves of it on a 
voluntary or experimental basis; many 
federal district courts also employ 
it. Michigan recently became the third 
state, in addition to New Jersey and 
California, to provide for mandatory 
pretrial on a statewide basis. Only 
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Alabama, Indiana, Maine, Mississippi, 
Montana, Oregon, South Carolina and 
Tennessee are said to extend it little 
or no recognition. ! 

The Judicial Council of California, 
headed by Chief Justice Phil S. Gibson 
apparently the 
Herbertian supposition that too many 


(and acting under 
lawsuits, inexpeditiously handled, con- 
sume time, money, rest and friends?) , 
adopted the new procedure in Sep- 
tember, 1956. Compressed into seven- 
teen succinct rules, it is now laboring 
through its second year of hard-and- 
fast application. 

The initial returns already indicate 
a measure of pretrial success. Accord- 
ing to the Los Angeles county clerk’s 
office: 

Since the institution of the device, 
settlements in metropolitan Los 
Angeles have increased roughly 18 per 

March, 1957, the first 
which matters actually 
reached the pretrial stage, through July 
of this year, a total of 7,730 cases went 
off-calendar, as opposed to 6,540 dur- 
ing the same part of 1956-1957; 

The courts have processed a larger 
number of cases. 


cent. From 


month in 


However, the “infla- 


State of California 


tionary spiral” of pending matters has 
still not been checked, so that although 
there have been more settlements, there 
also have been more filings; 

There also is evidence that the time 
required to conduct both jury and non- 
jury trials has been reduced. 

Whether 


barometer and are, directly or in- 


these trends are a true 
directly, attributable to pretrial is still 
in doubt. 

But this much is certain: the results 
are being watched with keen anticipa- 
tion by both Bench and Bar—especially 
since mandatory pretrial has been 
followed by a liberalized set of dis- 
covery rules. Thus, will the newly 
effected policy lose in pretrial time 
what it saves at trial? Will it force law 
firms to staff more young attorneys, as 
the young attorneys hope? Will it 
actively promote settlements, or merely 
force the judicial machinery to sag 
even more because of the extra steps— 
the pretrial conference—involved. In 
brief, will it work effectively, or work 
at all? The ensuing year should yield 
conclusive answers. 

Some attorneys are, of course, main- 
taining a professional, mule-like skep- 
ticism towards mandatory pretrial. 
Others envision it as a mild panacea. 
Certainly if it can appreciably relieve 


1. See Kincaid, A Jupce’s Hanpsook or Pre- 
Triat Procepure, reprinted from 17 F.R.D. 
437, 440. 

633) Purloined from George Herbert (1593- 
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the clogged-calendar quandary, the 
courts will have found some potent 
artillery in one of the toughest fights 
they face today. 

The basic problem is as old as the 
English wig. Diogenes likened laws to 
cobwebs, and Hamlet, even in one of 
his more deranged moments, took time 
to count the law’s delays among life’s 
“whips and scorns”.* Lincoln, too, 
difficulty ; 
your neighbors to compromise when- 


recognized the persuade 
ever you can, said he. Simply stated: 
delayed justice begets injustice. 
Clarence L. Kincaid,® Judge of the 
Los Angeles County Superior Court 
and chairman of the Pretrial Com- 
mittee, Section of Judicial Administra- 
tion. American Bar Association, has 


framed the issue this way: 


Most criticism of the courts and of 
the legal profession stems from the 
delays and high costs incidental to 
litigation, as well as the ponderousness 
of our legal procedures. . . . 

We can only continue to merit the 
confidence of the public if we demon- 
strate a willingness to meet these 


issues.® 


Pretrial... 
No New Concept 

The pretrial concept is not totally 
new, of course—not even in the 
modern code state of California. which 
often has been in the forefront of 
judicial reform. Twenty years ago it 
was given a rather perfunctory test-run 
here and found wanting.‘ But other 
jurisdictions tried it and liked it. The 
first systematic use of pretrial in the 
United States is, in fact, believed to 
date back to 1929, when Chief Judge 
Ira W. Jayne of the Circuit Court, 
Third Judicial District of Michigan, 
began to hold such conferences, not 
because of legislative compulsion but 
as an exercise of the inherent power 
of the court.® 

Its success in pace-setting New 
Jersey has commanded widespread 
Within three 
matters 


attention. years, the 


number of pending there 
shrank from 9,445 to a more respecta- 
ble 4,882.9 After the sixth year, Chief 
Justice Arthur T. Vanderbilt was able 
to announce that the state’s trial 
calendars were substantially current.! 

No wonder California is willing to 


take another look. 

Basically, the pretrial system may 
be said to possess three distinct ad- 
vantages: 

(a) Speedier proceedings (prior to 
trial, factual and legal issues are 
crystallized, pleadings amended, un- 
contested maiters disposed of, the 
number of expert witnesses fixed, dis- 
covery proceedings and physical ex- 
aminations concluded, the question of 
a jury determined, cases consolidated, 
etc.) ; 

(b) More settlements (a valuable 
albeit supposedly incidental attribute 
of the system!!); and, 

(c) Increased public confidence. 

Here, 
operates in the Golden State. 

Unlike its older brother in New 
Jersey, California’s compulsory pro- 


briefly, is how _ pretrial 


cedure is required in all civil cases 
at issue in which memoranda to set 
for trial are filed. There are two excep- 
tions: short causes, meaning those in 
which the estimated trial time is two 
hours or less, and certain trials on 
appeal from justice or small claims 
courts, these being so-called inferior 
forums which primarily handle tort 
and contract claims involving $500 or 
less.'2 By contrast, actions for divorce 
or to nullify a marriage, and certain 
summary proceedings, are exempt 
from the imperative effects of pretrial 
in New Jersey.'* Both jurisdictions 
invoke pretrial conferences after new 
trials are granted, California specifi- 
cally allowing such matters to enjoy 
priority.!4 

When the aforementioned memo- 
randum to set is filed, the court clerk 
places the time and location of the 
pretrial conference on the Civil Active 
List, and gives a minimum of fourteen 
days’ notice by mail to all parties.!5 
The notice sets forth with particularity 
what is expected of counsel. If an 
attorney is involved in several con- 
ferences, all will be assigned for the 

3. Quoting Solon, from Lives anp OPINIons 
or EMINENT PHILOSOPHERS. 

4. Act III, Se. I 

5. Often called the father of modern Cali- 
fornia pretrial (see Nelson, Pre-Trial—An 
Effective Weapon of Advocacy, 4 U.C.L.A. L 
Rev. 381, 395 (1957) ). 

6. 17 F.R.D., supra at 439-440. 

7. See Kincaid, Pre-Trial Conference Pro- 
cedure in California, 4 U.C.L.A. L. Rev. 377, 
378 (1957). 


8. Nims, Pre-Triat, 3-4 (1950). 
9. Karcher, New Jersey Streamlines Her 


Courts: A Revival of “Jersey Justice’. 40 
A.B.A.J. 759, 761 (1954). 
10. 17 F.R.D., supra at 441. 
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same date, insofar as possible.'" 

Under the judicial system as form- 
erly operated, opposing attorneys 
often did not see one another, and 
never conferred, until they reached the 
squared-circle of the courtroom. Now 
they must confer at least twice before 
trial. First, they or the litigants are 
required to “reach agreement upon 
as many matters as possible” prior to 
the pretrial conference.'* If the oppos- 
ing attorneys practice in the same 
geographical area, this often means a 
face-to-face meeting (preferably sans 
pistols). However, a conference by 
correspondence is permitted. There- 
after, they must jointly prepare for 
submission to the pretrial judge, a 
written statement of the matters agreed 
upon, and a joint or separate written 
statement of the factual and legal con- 
tentions as to issues remaining in dis- 
pute.'* By this it is hoped that routine, 
non-contested issues will be disposed 
of in advance. 

Let’s say that a truck driver is sued 
for damages arising out of an auto- 
mobile accident; joined as a_ co- 
defendant, under the doctrine of 
respondeat superior, is the employer- 
corporation. As a matter of course 
(and purely in the interest of legal 
shadow-boxing), the employer may 
deny ownership of the vehicle, or that 
the driver is an employee, or that the 
truck was operated within the scope of 
his employment. Such tribulations may 
be effectively handled at the so-called 
pre-pretrial level. Likewise, in a con- 
demnation proceeding, the jurisdic- 
tional issues of public use and necessity 
may be stipulated to, leaving only the 
fact question of fair market value for 
determination at the trial. Ad in- 
finitum. 

The rules also provide that each 
party, or counsel, shall complete his 
depositions, interrogatories, physical 
examinations, exchange of written re- 
ports of examining physicians, and re- 





ll. See Kincaid, Pre-Trial Conference Pro- 
— in California, 4 U.C.L.A. L. Rev., supra 
at 380. 

12. Judicial Council of California, Rules for 
the Superior Courts (1956), effective January 1, 
1957, as therein provided, Rules 8, 9, 9.5. 

13. Supreme Court of New Jersey, Rules 
Soerrane the New Jersey Courts, Rules 4:29-1, 


gf: California Rule 8.11; New Jersey Rule 
“15. California Rule 8.1(b) 

16. Id., Rule 8.1(a). 

17. Id., Rule 8.2(b). 

18. Id., Rule 8.2(c). 
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quests for admission or genuineness of 
written documents or of the truth of 
relevant matters of fact, before the pre- 
trial conference. Failure to do so may 
constitute a waiver.'® On the other 
hand, if good cause is shown, it ap- 
pears that a judge may grant permis- 
discovery 


undertake tardy 


20 


sion to 


proceedings. 


At the Conference... 
Matters To Be Considered 

Finally, the pretrial date arrives. 
Here are some of the matters which 
may be properly considered and acted 
upon at this conference: 

The written stipulation of the oppos- 
ing parties; simplification of factual 
and legal issues; amendment of plead- 
both of facts 


avoid 


ing; admissions, and 


documents, to unnecessary 
proof; propriety of referring matter 
to a referee or commissioner; whether 
the court has jurisdiction; identifying 
parties to the cause; advisability of 
requiring a trial brief or memo- 
randum; re-estimation of jury time; 
whether a law or motion matter is 
pending; whether any party remains 
who has not been served with process 
or otherwise made an appearance; 
clarification of damage claims; assign- 
ment of trial date; and, determination, 
upon stipulation, of “any other matter 
which will aid in the. disposition of the 
case”?! 

The rules handle the touchy question 
of settlements with due caution. The 
judge may “inquire” into the possi- 
bility of settlement, but the pretrial 
order may not contain any reference 
to it.** Similarly, no party is compelled 
to submit to an adjudication of con- 
troverted facts.** 

It should be noted that the revela- 
tions of pretrial may serve as a spring- 
board for a motion for summary judg- 
ment. In California, such a motion is 
available if it is claimed that there is 


no defense to the actien or that it 


lacks merit. If successful, a final judg- 
ment may be entered forthwith.?+4 


The pretrial conference itself occurs 
in the open courtroom or in chambers, 
as the judge desires.2° (New Jersey 
that all 
held in open court).26 The guiding 
light, the helmsman and sometime 


demands such sessions be 


straw-boss, of the conference is of 
course the pretrial judge. Upon his 
acumen and equanimity rests the 
ultimate success of the proceedings. 
He must nurse the case along without 
subverting its merits; he must be firm 
without being dictatorial or unduly 
draw 


out the issues, separate the vital from 


persuasive; he must patiently 


the inconsequential, and, most im- 
portant, create an atmosphere con- 
ducive to free and open discussion. 
California does not demand that the 
pretrial judge sit at the trial of the 
case. 

Of special significance is the require- 
ment that parties attending the con- 
ference must possess a “thorough 
knowledge of the case” and be pre- 
pared “to make stipulations or ad- 


The 


imperative wording is all too clear. To 


missions where appropriate”.?* 


some, it augurs the end (if ever it 
existed) of the glamorous age of the 
prima donna, that Hollywoodian ad- 
vocate who depends more on windy 
eloquence than legal argument and 
who, with one decisive flash of genius, 
figures out a crushing coup de grace 
when all appears lost. 

Recently, a Superior Court judge 
fined a Los Angeles firm $100 for 
failure to be properly represented at 
While the 
District Court of Appeal reversed, 
holding that the firm could not be fined, 
it also indicated that the individual 
attorney could be penalized in an 
appropriate case.?* It thus appears that 
counsel will not be able to ignore his 


the pretrial conference. 


obligations with impunity. 

The judge has authority to continue 
the conference from time to time.?® 
However, no part of the conference, 
other than the pretrial order, may be 
referred to at the trial itself.*° 

Preferably in the presence of the 
attorneys and no longer than five days 
after the conference, the judge prepares 
and signs the order.*! This consoli- 
dates the achievements of the con- 
ference and is the yardstick by which 
its success is measured. Reviewable on 
an appeal from a final judgment,*? 
the order contains, inter alia, a concise 
statement of every rule and order of 
the judge at the conference, the matters 
agreed upon or admitted, and the 
factual and legal contentions advanced 
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by each party.** It becomes a part of 
the record of the case and where in- 
consistent with the pleadings, controls 
the subsequent course of the action 
unless modified at or before the trial.** 
The clerk serves the order upon the 
attorneys, who are given five days to 
request a correction or modification.*° 

The trial date is set approximately 
five weeks after the conference."" the 
parties often waiving notice of trial. 
The clerk is instructed to continue to 
give priority in setting to those cases, 
i. e., involving condemnation, forcible 
entry and detainer, injunctions, de- 
claratory relief, etc., so entitled by 
law.?* 

Criticisms have been registered that 
pretrial is “just another time-burner” 
and also that it is not beneficial in 
automobile negligence actions. The 
positive results achieved in New Jersey 
belie the former point: in its first year 
under pretrial, the Law Division of the 
County Courts there 


Superior and 


Ibid 
20. Id.. Rule 8.2(d). 
. Id., Rules 8.3(f), 8.4. 
. Id., Rules 8.5, 8.6(b). 
. Id., Rule 8.4(a). 
. Code Civ. Proc., Sec. 437(c) (West 
25. California Rule 8.3(a). 
. New Jersey Rules 1:28-6 and 4:29-5. 
27. California Rule 8.2(a). 
Cantillon v. Superior Court, 150 Calif. 
. 2d 184. 
29. California Rule 8.3(c). 
. Id., Rule 8.3(d). 
. Id., Rule 8.6(a). 
. Id., Rule 8.10. 
. Id., Rule 8.6(a). 
Id., Rule 8.8. 
. Id., Rule 8.7. 
See Id., Rule 8.12(a). 
Ibid 
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handled 3,741 cases, as compared to 
2,442 under the old system.** 

As concerns negligence matters, 
Supreme Court Justice Brennan has 
emphasized that it is precisely in this 
highly litigious field that New Jersey 
has realized “by far the greatest 
benefits from the procedure”.** 

An indication of how the procedure 
rates with the Judicial Council is seen 
in the fact that the changes made in 
the original rules during this initial 
period have been relatively few and 
insubstantial. 

How about California? The author 
has spoken with many judges and at- 
torneys about the matter. Generally, it 
may be said there is a greater necessity 
for the new procedure in large, imper- 
sonal communities such as Los Angeles 
and San Francisco than in smaller 
counties where relations between op- 
posing counsel always have been closer, 


thus providing a ready-made basis for 








negotiations and exchange of informa- 
tion. A considerable body of practicing 
lawyers, and not a few judges, are, with 
some cynicism, prone to dismiss it as 
another source of paperwork and ex- 
pense. On the other hand, “pretried” 
cases are better prepared, hence are 
more efficiently handled. 

Surveying this early phase of pre- 
trial in California, Judge Kincaid, in a 
recent article,*® concluded that when- 
ever judges have given the right kind 
of leadership the Bar has generally co- 
operated. Conversely, in a few areas 
judges have either been unsympathetic 
with the procedure. or have failed to 
understand their responsibilities. He 
noted that San Francisco had found 
the results gratifying. Example: the 
waiting time for jury trials there has 
dropped from twenty-one to thirteen- 
and-a-half months. 

But the pattern is not consistent. 
While San Francisco courts have re- 





The Department of Legal Medicine, Medical College of Virginia, and the 


Virginia State Bar announce that their two-day Medical Seminar for Lawyers 


California Adopts the Pretrial Conference 








ported more and earlier personal in- 
jury case settlements, another county 
(Alameda) has found this field of liti- 
gation is being benefitted the least. 

Judge Kincaid states that while most 
attorneys in Los Angeles County are 
giving the court their fullest assistance, 
a small segment of the negligence Bar 
still seem reticent. They send juniors 
with little authority to the pretrial con- 
ference, still following the old game of 
“hold out and wait for the breaks” 
until the trial date. They apparently 
resent any procedural methods whereby 
they are required to disclose facts rele- 
vant to their case, still relying on 
ambush and surprise. 

The degree of success enjoyed by 
California may well determine how 
many of the remaining holdout states 
also go the pretrial way. 





38. Nims, Pre-Trrat 36-37 (1950). 

39. Brennan, After Eight Years: New Jersey 
Judicial Reform, 43 A.B.A.J. 499, 564 (1957). 

S Los Ance.es Bar Butuerin, September, 
1958. 


dealing with personal injury problems resulting from trauma, particularly from 


automobile accidents, will be conducted on October 17 and 18, 1958, at the 
Medical College of Virginia, Richmond. The seminar will be limited to 100 


attorneys. The program is designed to increase the proficiency of lawyers hand- 


ling litigation in which medical testimony is involved. The first day will be 


devoted to the basic principles of medicine and on the second day the common 


injuries which most frequently appear in 


litigation will be discussed. A staff of 


over twenty-five physicians representing all the medical disciplines will con- 


duct the course. For further information, 


write to Thomas D. Jordan. Medical 


Seminar for Lawyers, P. O. Box 41, MCV Station, Medical College of Virginia, 


Richmond 19, Virginia. 
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‘The EVOLUTION OF THE JUDI- 
CIAL PROCESS. By James C. Mc- 
Ruer. The W. M. Martin Lectures. 
Ontario, Canada: Clarke, Irwin & 
Company Limited. 1957. $3.00. Pages 
115. 

This book is an expansion and re- 
vision of the first of the W. M. Martin 
Lectures, delivered by the author, 
Chief Justice of the High Court of 
Justice for Ontario, at Saskatchewan 
University. It is intended not as a 
“detailed catalogue or comprehensive 
history of the evolution of the judicial 
process” but offered rather in the hope 
that “a glimpse of history, followed by 
another glimpse of contemporary sys- 
tems in some of the dominant coun- 
tries of the world, and some discussion 
of the judicial determination of inter- 
national disputes, inquiring minds 
would be stimulated to make an ob- 
jective appraisal and further study of 
the judicial process as it regulates the 
domestic affairs of free men, and as 
a probable ors;an for the regulation 
of all free men in their international 


affairs”. 


In attempting to deal with his sub- 
ject comprehensively, the Chief Justice 
assigned himself an enormous task, 
but the result is a happy one. 

Tracing the development of the judi- 
cial process in English law, he suc- 
ceeds in touching upon nearly all the 
important and significant milestones in 
ancient and contemporary develop- 
mental history and has done so in a 
manner which is both informative and 
interesting. 

Beginning with a discussion of the 
concept of justice and observing briefly 
some of the historical conceptions of 
justice described variously as natural 
law, natural justice, God’s laws or 
moral law, he makes the pointed ob- 
servation that “If we leave out of 
justice the quality of pertaining to the 
soul it necessarily loses its eternal 
quality and becomes something of a 
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mechanical process that, instead of 
giving inspiration to men in their 
relations with one another, adjusts it- 
self to the passing social customs and 
the predominant overpowering de- 
mand of a means to accomplish an 
end. It is true that what appears to 
be just today may not appear to be 
just tomorrow, because the men of to- 
morrow will have expanded their 
ideas of the true meaning of justice 
as a spiritual concept.” 

the book the Chief 


Justice makes remarkable observations 


Throughout 


and analyses which, through historical 
discussion, gradually unfold a graphic 
word picture of the judicial process 
as it developed. In referring to the 
Statute of 1819 abolishing trial by 
battle as the aftermath of the decision 
in Ashford v. Thornton (1 Barnewall 
and Alderson, 405), he points out that 
that statute “marked the surrender of 
superstition in the administration of 
justice to a judicial process which was 
due to the growth of a conception of 
justice founded on moral and spiritual 
principles which had their roots in 
Babylon, Israel and Rome. The orderly 
process of the human power to reason 
had overcome superstition.” 

The Chief Justice, in approaching 
the contemporary field, discusses those 
dominant countries wherein the judi- 
cial process exists as an outgrowth of 
the older systems with basic similari- 
ties, but also certain basic differences. 
He points out how Communist China 
retains forms of a judicial process for 
which “Precedents grown hoary with 
age over the centuries, or even millen- 
niums, may be found...” but which 
modern civilization has discarded. He 
states that his purpose for including 
the contemporary judicial process was 
“to stimulate interest in inquiring 
minds and give incentive for further 
study”; to “provide a background 
against which to appraise objectively 
the strengths and weaknesses of our 
own system”; and as an introduction. 





and no doubt aid to understanding, 
to the subject of the development of 
the international judicial process. 
Perhaps, the most important aspect 
of his work is his discussion of the 
international judicial process which 
contains far more than a mere his- 
torical study of its development. After 
laying the foundation for the inter- 
national judicial process in history by 
showing its gradual development and 
the more frequent tendency or willing- 
ness of nations to submit national and 
international problems to international 
study, arbitration and decision, the 
Chief Justice points out with awful 
reality that as nations are now faced 
with the prospect of destruction and 
horror more terrible than at any other 
time in history, and “With a realiza- 
tion of how far political leaders have 
descended into the fiery pit of self- 
destruction, we search for some indi- 
that the that 
brought order in our domestic lives 


cations same forces 
will bring order in the relationships 
between nations, be they great or 
small, powerful or weak.” 

In his conclusion he tells us “The 
scientist in his laboratory has created 
a world crying out for statesmen and 
lawyers with such qualities of leader- 
ship as the world has not known” 
prepared to “bring to a reality the 
visions of those who have dreamed of 
a temple where the spirit of inter- 
national justice will be enshrined, 
before whose altar all men will wor- 
ship and at whose gates the weak and 
the oppressed may find justice dis- 
pensed by those who ‘do justly, love 
mercy and walk humbly’ before their 
God.” 

This book is a most worthwhile con- 
tribution to the field of judicial de- 
velopment and should be commended 
to every library. 

Orte L. PHILLIps 
Denver, Colorado 


Usurrers—rots OF FREE 
MAN. By Hamilton A. New 
York: New York Post Printing Co., 
Inc. 1957. $1.00. Pages 115. 


Long. 


Washington said in his Farewell 


Address: 


If in the opinion of the People, the 















ling, 
t of 


pect 
the 
hich 
his- 
\fter 
nter- 
y by 
and 
ing- 
and 
onal 
the 
wful 
iced 
and 
ther 
liza- 
lave 
self- 
ndi- 
that 
ives 
lips 
or 


The 
ited 
and 
ler- 
yn” 
the 

of 
ter- 
ed, 
‘or- 
ind 
lis- 
ove 
eir 


on- 
de- 


led 


EE 


ew 


ell 


he 





distribution or modification of the Con- 
stitutional powers be in any particular 
wrong, let it be corrected by an amend- 
ment in the way which the Constitution 
designates.—But let there be no change 
by usurpation; for though this, in one 
instance, may be the instrument of 
good, it is the customary weapon by 
which free governments are destroyed. 
—The precedent must always greatly 
overbalance in permanent evil any 
partial or transient benefit which the 
use itself can at any time yield. 


Jefferson wrote in 1823: 


...there is no danger I apprehend 
so much as the consolidation of our 
government by the noiseless, and there- 
fore unalarming, instrumentality of the 
Supreme Court. 


These classical texts may be said to 
form the take-off points of this bro- 
chure by Mr. Hamilton Long, a mem- 
ber of the Bar of the State of New 
York. This profound constitutional 
study is not only intriguing and 
thought-provoking, but is supported by 
documented evidence which makes the 
conclusions of the author irrefutable. 
The brochure is extremely timely, in 
that it points out the evils of the day 
which are transforming the Federal 
Government into a government of men 
instead of a government of laws; into 
a centralized government of unlimited 
powers instead of a decentralized gov- 
ernment with definite limited powers 
which the provisions of the Federal 
Constitution clearly indicated _ the 
framers intended it to be, and which 
the members of state conventions rati- 
fying it and the people whom they 
represented understood it to be. Mr. 
Long has presented a challenge to every 
American citizen who believes in a 
republican form of government under 
the Constitution and who desires to 
preserve our American way of life: 
Man-over-State. 

He shows beyond all reasonable 
doubt that the framers of the Federal 
Constitution intended the central gov- 
ernment to be vested with limited pow- 
ers——a concept never before adopted 


by any other people in the history of 
civilization as their governmental phi- 
losophy. His main thesis as to their in- 
tent is as follows: The fundamental 
principles upon which this philosophy 
was conceived was that man was en- 


dowed with “unalienable rights”, God- 
given rights at birth and “that man 
creates government as his tools in 
order to secure these rights”; that all 
governments derive their just powers 
from the consent of the governed, the 
people; that to preserve these rights 
the powers of government must be cir- 
cumscribed with definite limitations 
and that public officials must always 
be subservient to the will of the people; 
that the creature should never become 
the master of the creator. These con- 
victions were deeply seated in the 
minds of the framers of the Federal 
Constitution as the result of their com- 
prehensive knowledge of the history 
of governments in the past and of their 
own experiences with the tyranny of 
British rule under the colonial regime 
in America and oppressive measures 
adopted by legislatures in some of the 
states after 1776 during the existence 
of the confederation of states. 

From this breadth of knowledge and 
wealth of experience they were thor- 
oughly convinced, he says, that the 
safety and liberties of the people under 
the government they were forming 
could only be preserved by providing 
in the organic law itself for adequate 
curbs and safeguards against the abuse 
of power by those entrusted with its 
administration; that jealousy rather 
than confidence must be the polar star 
in forming this new government; that 
there must be both a limitation of its 
duties and a limitation of power to be 
exercised in performance of those 
duties. 

These questions, the author asserts, 
were thoroughly explored at that time 
and it was the fear of the people that 
the Constitution as originally adopted 
did not fully protect them from an un- 
warranted restraint of their individual 
liberties by the Federal Government. 

The co-ordinate branches of the 
Federal Government were designed to 
serve as checks and balances against 
each other and the rights reserved to 
the states and to the people were to 
serve as a safeguard against the en- 
croachment of the central government 
upon “individual liberties” of the citi- 
zens of the various states. It was not 
enough, in the opinion of the people 
as expressed by their representatives 
thereafter, to create checks and bal- 
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ances between the co-ordinate branches 
of the Federal Government but if the 
goal uppermost in their minds, i.e., to 
keep the government, created by them, 
decentralized in the future it must be 
realized, if at all, by expressly reserv- 
ing to the states and to the people all 
powers of sovereignty not expressly or 
by necessary implication granted to 
the central government under the pro- 
visions of the organic law. The first 
ten amendments to the Constitution 
adopted soon after its ratification were 
designed to achieve that result. 

The author declares, in substance, 
that so long as the Supreme Court of 
the United States adhered to the cardi- 
nal rules of interpretation of the Con- 
stitution and of statutory enactments 
a proper balance was maintained be- 
tween the executive, legislative and 
judicial branches of the Federal Gov- 
ernment and between the states and the 
central government, thus safeguarding 
the individual liberties of the citizens 
of the respective states of the Union. 
But when the Court no longer looks to 
the intent and purposes of the framers 
and adopters of the Constitution to 
determine its meaning, as it ceased to 
do in 1937, it aided usurpation of 
the powers reserved to the states as a 
check against centralization of power 
in the Federal Government which con- 
stituted the principal mechanism of the 
Constitution upon which the framers 
of that document relied to preserve to 
the people a definite limitation upon 
the powers of the central government. 

One certainly does not have to be 
either a statesman, a lawyer, a judge 
or an intellectual to observe and to 
realize that by the decisions of the 
Supreme Court since 1937 the powers 
of the Federal Government have been 
declared to be broadened to encompass 
fields of activity previously disclaimed 
and repudiated by the courts and by 
all the leading statesmen and students 
of government for 150 years and con- 
sequently have left only a skeleton of 
the rights reserved to the people and 
to the states. Mr. Long, in his bro- 
chure, has made this clear to the Amer- 
ican people. This is positive evidence 
to all of us of the processes of national 
decay and the end of individual liber- 
ties in the United States. 

The author in his review of the con- 
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stitutional cases of the Court prior to 
1937, upon which the majority of the 
Court relied as supporting the policy 
of what he terms “reverse interpreta- 
tion”, leads him to the opposite con- 
clusion reached by the Court. In no 
instance, he declares, prior to 1937, 
did the Court expressly, deliberately 
and voluntarily reverse a long line of 
consistent decisions involving the 
meaning of the Constitution as in- 
tended by the framers and adopters of 
that document. He states that in a few 
cases in which a prior decision was 
overruled, the Court was in effect 
choosing, of necessity, between what 
had come to be conflicting lines of 
decisions. In so doing it adopted one 
line of cases and overruled the other 
because of the need of clarification. 
This action of the Court, he asserts, 
gave no support to its 1937 “reverse 
interpretation” policy. 


The author claims that the single 
proceeding entitled the Legal Tender 
Cases (Knox v. Lee and Parker v. 
Davis, 79 U.S. (12 Wallace) 457 
(1871) decided together overruling 
Hepburn vy. Griswold, 75 U.S. (8 
Wallace) 603), decided in 1870, really 
constituted the only case which lends 
any support whatever to the “reverse 
interpretation” policy of the Court 
commenced in 1937. He points out 
that Mr. Justice Strong, who wrote the 
opinion for the majority of the Legal 
Tender Cases, explained at length that 
the Hepburn case was decided by a less 
number of judges than the law pro- 
vided; that it was a 5-to-3 decision 
(due to a vacancy) and that the Court 
had not been accustomed to hearing 
a constitutional question in the absence 
of the full Court if it could be avoided. 
Mr. Justice Strong further stated that 
almost immediately after the Hepburn 
decision was handed down, the ques- 
tion of reconsidering it was discussed. 

A reading of the opinion in the 
Legal Tender Cases should convince the 
reader that the Court felt reluctant to 
overrule the Hepburn case, as Mr. 
Long contends. It is also significant 
to note that in overruling the Hepburn 
case not a single member of the Court 
receded from his position in that case. 
The five-to-four opinion in the Legal 
Tender Cases was made possible by the 


resignation of one of the justices who 
held with the majority in the Hepburn 
case while his replacement and _ the 
newly appointed ninth member of the 
Court joined with the minority in the 
Hepburn case, thus constituting the ma- 
jority in the Legal Tender Cases. Mr. 
Long reminds his readers that Charles 
Evans Hughes, in his book entitled The 
Supreme Court of the United States, 
published in 1928 before his reappoint- 
ment to that Court as Chief Justice, 
criticized the legal tender cases over- 
ruling the Hepburn case the previous 
year, saying that it was destructive of 
the confidence of the people in the 
Court. 

Mr. Long says the Court’s present 
policy of reinterpreting the Constitution 
according to the will or whim of its 
members, in defiance of the consistent 
decisions of the Court for a century 
and a half based upon the intent of 
those who framed and ratified it, has 
already made a hollow shell of that 
document, to be changed again and 
again at will by the momentary major- 
ity of the members of the Court; that 
this policy has not only sanctioned 
usurpation of the reserved powers of 
the people and the states by the other 
two branches of the Federal Govern- 
ment, but the Court itself has become 
the prime usurper of those powers 
which he says has resulted in uncon- 
stitutional centralization of massive 
power in Washington in violation of 
the rights of the states, and of the 
people, reserved to them under the 
Tenth Amendment and has opened 
wide the gates to Socialism-Commu- 
nism, which he asserts is impossible 
under a decentralized government. 

The unforgivable sin which Mr. 
Long ascribes to the Court is that by 
its policy of “reverse interpretation” it 
has assumed the function and is at- 
tempting to exercise the power to 
amend the Constitution of the United 
States, a function expressly reserved 
to the people under its provisions. It 
is Mr. Long’s position that an opinion 
of the Supreme Court interpreting a 
provision of the Constitution is inte- 
grated into and becomes a part of the 
Constitution itself and that any differ- 
ent interpretation thereafter placed 
upon it must, to be valid, be by amend- 
ment in the manner provided in the 
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Constitution. He contends its binding 
effect upon the Court is therefore based 
upon considerations more deeply 
rooted than upon the common law 
rule of stare decisis—which is not 
applicable in constitutional law. In 
other words, his position is, in effect, 
when the Court has once interpreted 
a provision of the Constitution, based 
upon full exploration of the intent of 
the framers, it has exhausted its juris- 
diction and power, under our constitu- 
tional system, to consider it further 
except to enforce it as interpreted, 
leaving any change to the amendatory 
process of Article V. 

The Court prior to 1937 never 
expressly enunciated this as a prin- 
ciple of law but its history as gathered 
from its decisions according to Mr. 
Long’s research might well be inter- 
preted to harmonize with his views, in 
which the writer of this review concurs 
after examining the authorities cited 
by him. 

M. T. PHELPs 


The Supreme Court of the State of Arizona 


Feperat INCOME TAXATION 
OF FARMERS. By Harry M. Halstead. 
Published by the Committee on Con- 
tinuing Legal Education of The Amer- 


ican Law Institute collaborating with 
the American Bar Association, 133 
South 36th Street, Philadelphia 4, 
Pennsylvania. 1956. $3.00. Pages 129. 

Of the many far-reaching changes 
which have occurred in the American 
economy since World War II, none is 
more dramatic than the technological 
revolution in farming. Despite all po- 
litical efforts to cushion the farmer 
against change, the successful farmer 
today must be a competent business- 
man. His operations require a large 
investment in plant and equipment and 
must be of sufficient size to be eco- 
nomical for the particular type of farm- 
ing involved. This means that a farmer. 
just like any other person whose busi- 
ness requires substantial capital assets 
and who is engaged in operations 
necessitating large amounts of working 
capital, must always plan his capital 
investments and his yearly operations 
with the tax consequences in mind if 
he hopes to be reasonably successful in 
our present economy. 


rr ee 





It is therefore particularly appropri- 
ate that the Committee on Continuing 
Legal Education of the American Law 
Institute has issued another of its ex- 
cellent series of practical texts, this one 
dealing specifically with the “Federal 
Income Taxation of Farmers”. Harry 
M. Halstead, its author, is a rsember 
of the Los Angeles, California, Bar 
and is chairman of the Subcommittee 
on Tax Problems of Farmers of the 
Section of Taxation of the American 
Bar Association. He has specialized in 
tax problems of farmers and is well 
qualified to discuss this subject. He 
has written the text for the general 
practitioner and also for his farmer 
client in clear, nontechnical ‘language 
whenever possible. His aim is to 
acquaint them with many of the every- 
day tax problems faced by farmers and 


how they should be handled. 


The text explains first just who a 
farmer is for tax purposes and how to 
differentiate him from the hobby 
farmer. It is then broken down into 
chapters which discuss problems ‘of 
particular significance to farmers. The 
chapter on “Accounting Methods, Rec- 
ords, and Returns of Farmers” ex- 
plains the various accounting methods 
a farmer may use and the advantages 
and disadvantages of each, what sort 
of records to keep and why, the selec- 
tion of the taxable year, and the filing 
of the return. Various items of gross 
income and business deductions of 
farmers are considered in other chap- 
ters, including such items as capital 
expenditures versus ordinary and nec- 
essary expenses. 


The chapter on draft, breeding and 
dairy livestock should prove to be a 
particularly valuable discussion for any 
farmer desiring to secure the maximum 
tax advantages from such operations. 

Although it is somewhat unfortunate 
that the text was necessarily keyed to 
the regulations under the Internal Rev- 
enue Code of 1939, any substantive 
changes in the law which are now em- 
bodied in the Internal Revenue Code 
of 1954 have been included in the dis- 


cussion. 


Anyone who desires a general sum- 
mary of how our federal income tax 
applies to the farmer and his particular 


problems will find this text well worth- 
while. 

A. L. Burrorp, Jr. 
Los Angeles, California 


Prrr-tre LEGAL EDUCATION. 
A Study of the Problems of Evening 
Law Schools. By Joseph T. Tinnelly, 
C.M. New York: The Foundation Press, 
Inc. 1957. $3.50. Pages 205. 

Dean Tinnelly has titled his book too 
modestly. While his focal point is in- 
deed the part-time law school, much of 
what he has gathered into this study 
relates fully as much to the full-time 
law schools of Michigan, Baylor, Stan- 
ford or North Dakota. 

Essentially, this book is at once a 
primer and a capsule compendium con- 
cerned with present-day formal legal 
education in the United States. 


While his announced purposes in- 
clude “to make clearer the problems 
met in part-time legal education and to 
suggest methods by which they may be 
attacked”, Dean Tinnelly has recog- 
nized the impossibility of discussing 
the evening schools without almost 
equivalent reference to and comparison 
with the full-time schools, which, like 
the part-time schools, also have their 
problems. 


His discussion ranges over such ap- 
parently diverse yet inevitably related 
matters as the criteria for selection of 
students on the one hand to the ade- 
quacy of ventilation in the law library 
on the other. While the maximum ac- 
ceptable height of a step ladder in the 
stack area of the library (twenty-four 
inches) may seem a trivial detail, yet 
this study makes it clear that it is at- 
tention to such details, along with 
thoughtful and continuing attention to 
quality of student body, curriculum, 
faculty, scheduling and other major 
matters, which enables a law school to 
function smoothly and to accomplish 
the objective of “training students to 
become lawyers”. 


One chapter of particular excellence 
is devoted to an analysis of the types of 
teachers and of their methods of teach- 
ing, comparing and giving examples of 
the skilled, the inept, the stimulating 
and the tedious. Each example evokes 
the memory of an old friend—or at 
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least an old acquaintance—of law 
school days. 


Elsewhere, he analyzes the “typical” 
part-time student vis a vis the full-time 
student, from the law review student to 
the fraternity loafer. These “typical” 
law students share with al) other com- 
posite sons of statistics the unreality 
which characterizes the “typical” fam- 
ily of one neighborhood in my city 
which has 2.19 children and three 
fourths of an electric dishwasher. 

Nevertheless, beneath the statistics 
and the scholarly assemblage of factual 
information in this book moves the all 
too real picture of a moderately heroic 
but somewhat desperate and even pa- 
thetic figure—the part-time law stu- 
dent. He struggles to make ends meet, 
to satisfy his family obligations, to 
keep his job, to prepare for classes, to 
overcome fatigue at the end of each 
long day, and to be receptive to the 
hoped-for intellectual stimulus of his 
evening classes. This portrayal is not 
articulated quite so starkly in Dean 
Tinnelly’s book, but the picture is in- 
escapably there and the character 
emerges as the oblique references in 
the text gradually delineate it. This 
story of the efforts and sacrifices of the 
part-time law student inspires the read- 
er’s admiration and enlists his desire 
to see these efforts bear fruit in the 
creation of a successful, able and repu- 
table member of the legal profession. 

At the same time, misgivings as to 
the present adequacy of this type of 
legal education are unavoidable. These 
same misgivings may have had much 
to do with causing Dean Tinnelly to 
write this book, and thus to put to- 
gether a coherent and sufficiently com- 
plete analysis to furnish a useful frame 
of reference for further attack upon the 
problems which admittedly confront 
the average evening law school. I be- 
lieve he has succeeded in this, and as 
indicated before, has done more than 
that in giving to us a bird’s-eye view of 
legal education in all its departments. 
This view is enriched by the footnotes 
containing quotations from many of 
the leaders of legal education of the 
last hundred years in the United States. 

That it will be widely read by part- 
time law school people is a foregone 
conclusion. But its title should not 
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limit its audience to such a specialized 
group. The law teaching profession 
generally will find much to consider, 
and the practicing lawyer, whose 
awareness of the complexities of effec- 
tive law school administration may be 
limited to his own hazy recollections 
of classroom discussion and examina- 
tion days will find this book to be a 
provocative educational experience in 
itself. 
Peter H. Hote, Jr. 

Denver, Colorado 


The LAW OF AWOL. By Alfred 
Avins. New York: Oceana Publications. 
1957. $4.95. Pages 288. 

A serious concern of every com- 
manding officer of combat troops or a 
fighting ship is a potential loss of 
combat personnel through both sick- 
ness and disciplinary action. Military 
discipline is closely related to combat 
efficiency, and the administration of 
military justice has always been con- 
sidered one of the responsibilities of 
command. An officer skilled in military 
law is a valuable member of a military 
unit. Until recent times, however, this 
subject matter was largely an unknown 
science except for the streamlined 
courses at training camps. To a degree 
it is still a dark secret to the bulk of 
the enlisted cadre. 

In my opinion, command efficiency 
is bound to suffer when military law 
reaches the point of important inter- 
ference with command prerogative. 
The overwhelming percentage of com- 
bat commanders hope for nothing more 
fervently than a command without the 
necessity of convening courts and with 
no problem of a brig list to complicate 
the departure for a target area. Mili- 
tary punishment has been and _ will 
always be necessary in a military unit 
—not as a curative or therapeutic spe- 
cific for a wayward file, but rather as 
the “horrible” example of what can 
happen to you “if you don’t watch 
out”. 

The administration of military law 
with the advent of the new code has 
become far more complicated than in 
the generation past. A military lawyer 
must know his stuff today and must be 
able to make a proper record for re- 


view when necessary. Fidelity to the 
client—the accused—requires greater 
application than heretofore to the fine 
points of the law such as are so care- 
fully collated by Mr. Alfred Avins in 
his comprehensive digest The Law of 
AWOL. This book combines a state- 
ment of the law of AWOL itself with 
both discussion and interpretation as 
well as a reference to the authorities 
supporting each of the numerous points 
and subpoints made by the author. 

This octavo of something less than 
300 pages can serve the practicing 
military lawyer, whether professional 
or civilian, as primer, digest and trea- 
tise. With it alone as his legal bible he 
is enabled to prepare a case for trial 
and defend it through the last court of 
military resort. If comment might be 
made as to its format, in the humble 
opinion of the undersigned it would 
have been additionally helpful if this 
excellent silent military aide were 
divided into two sections, one for the 
continuous narrative of the law with 
references to a second section in which 
the digest of the authorities was col- 
lected for ready reference. 

The book has a carefully compiled 
list of authorities as well as references. 
A later edition will undoubtedly con- 
tain a larger index which will serve as 
an aide-memoire for the not too care- 
fully trained civilian and it will be 
discovered that this worthwhile book 
is a veritable treasure trove. 

ME.vin L. KRULEwitcH 
Major General, U.S.M.C.R. 
New York, New York 


Avromosne LIABILITY _ IN- 
SURANCE CASES. By Norman E. Ris- 
jord and June M. Austin. Publishers: 
Kansas City, Missouri: Risjord and 
Austin. $45.00. 

This single loose leaf volume is one 
of the most significant works published 
in recent years for members of the 
insurance Bar. The development of a 
wealth of case law pertaining to the 
construction of standard automobile li- 
ability insurance policies has created a 
need for a service which can quickly, 
easily and accurately direct the lawyer 
to reported cases that have considered 
coverage questions factually related to 
his own. 
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This need has very ably been met by 
this work, which contains the 1947, 
1955 and 1956 basic automobile liabil- 
ity standard provisions. A new revised 
standard automobile policy is to be 
included in a second supplement to be 
published in the fall of 1958. 

Opposite each of the policy provi- 
sions included in the volume are ref- 
erences to applicable chapter numbers 
in an Outline of Cases. A Table of 
Chapters is also helpful in selecting 
appropriate chapters in the Outline of 
Cases. The latter contains a detailed 
and comprehensive outline of standard 
policy provisions, and contains refer- 
ences to all pertinent reported cases. 
Chapter headings in the Outline refer 
to particular policy provisions, and 
subheadings refer to specific issues in- 
volved in their interpretation. Included 
in the Outline are references, by state 
and district, to all cases which have 
dealt with any particular question. 

The present volume, which includes 
an April supplement, contains a clear 
and concise summary of each of the 
1534 cases reported in all jurisdictions 
since the standard basic automobile 
liability policy was promulgated in 
1936. Both state and federal decisions 
are included. After each case summary, 
the authors have made “comments” 
which refer to applicable policy pro- 
visions and, in many instances, raise 
questions as to the effect of a decision. 

Although the volume was not in- 
tended as a text book and the cases 
are not annotated, it is a very useful 
tool which saves the lawyer with an 
automobile liability policy coverage 
question many research hours. With 
this single volume, a lawyer with a 
given set of facts can easily and quick- 
ly, by reference to the standard pro- 
visions, chapter headings, and Outline 
of Cases, find all reported cases of all 
jurisdictions which have dealt with 
particular policy provisions. The read- 
ing of the digests of these cases enables 
the lawyer to narrow his actual reading 
and research only to those cases that 
involve facts most nearly identical with 
his own. 


Wyatt Jacoss 
Chicago, Illinois 
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Review of Recent 
Supreme Court Decisions 


Admiralty ... 
unseaworthiness 

McAllister v. Magnolia Petroleum 
Company, 357 U. S. 221, 2 L. ed. 2d 
1272, 78 S. Ct. 1201, 26 U. S. Law 
Week 4463. (No. 83, decided June 23, 
1958.) On writ of certiorari to the 
Court of Civil Appeals of Texas, Fifth 
Supreme Judicial District. Judgment 
vacated and cause reversed. 

In this decision, the-Court held that 
a state court might not apply its own 
two-year statute of limitations to bar 
an unseaworthiness -action that was 
joined with an action for negligence 
under the Jones Act. 

The petitioner was a member of the 
crew of a vessel owned and operated 
by the respondent. In October, 1950, 
he slipped and fell down a gangway 
leading to the galley, injuring his back. 
Medical attention failed to arrest a de- 
teriorating condition, and in 1953, the 
petitioner could no longer work at his 
job. He filed suit in Texas, claiming 
damages under the Jones Act for neg- 
ligence and under the general maritime 
law for unseaworthiness and mainte- 
nance and cure. The trial court award- 
ed judgment for the respondent on the 
Jones Act and unseaworthiness counts, 
and awarded the petitioner $6,258 for 
maintenance and cure. Both parties 
appealed. The Texas Court of Civil 
Appeals affirmed the award for main- 
tenance and cure, but denied the ap- 
peal on the unseaworthiness count. Pe- 
titioner took no appeal on his claim 
under the Jones Act, and the state 
court ruled that the unseaworthiness 
action was barred by Texas’ two-year 
statute of limitations for personal in- 
jury actions. 

On reviewing the case, the Supreme 
Court, speaking through the CHIEF 
Justice, held that when an action for 
unseaworthiness is combined with an 
action under the Jones Act, a state 
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court cannot apply a shorter limita- 
tions period than the three-year period 
prescribed by Congress in the Jones 
Act. The Court pointed out that under 
Baltimore SS. Company V. Phillips, 274 
U. S. 316, which held that Jones Act 
claims and unseaworthiness claims were 
alternative grounds of recovery for a 
single cause of action, a judgment in 
an unseaworthiness action was a bar to 
recovery under the Jones Act. Since 
this is so, the Court said, the seaman 
must sue for both remedies in order 
to make full utilization of his remedies 
for personal injury. If the state courts 
were to impose a shorter limitations 
period, that would fall short of afford- 
ing seamen “the full benefit of the fed- 
eral law”, the Court said. 

In a concurring opinion, Mr. Justice 
BRENNAN denied any suggestion that 
the Court was intimating that the state 
limitations period would be applicable 
if it were longer than the federal pe- 
riod. The question is whether federal 
or state law determines the limitations 
period, he said. In his view, the Court 
was holding that the federal limitations 
period was the proper one. 

Mr. Justice WHITTAKER, joined by 
Mr. Justice FRANKFURTER and Mr. 
Justice HARLAN, dissented, arguing that 
the Jones Act and a libel for unsea- 
worthiness are distinct and independ- 
ent causes of action. The Jones Act, 
which gives the seaman a federally cre- 
ated right, has a three-year limitations 
period; but the dissent argued that a 
libel for unseaworthiness should follow 
the general rule that state limitations 
periods apply when there is no federal 
period prescribed. 

The case was argued by Arthur J. 
Mandell for the petitioner and by Frank 
C. Bolton, Jr., for the respondent. 


Arrest... 
search and seizure 
Miller v. United States, 357 U. S. 
301, 2 L. ed. 2d 1332, 78 S. Ct. 1190, 


George Rossman 


EDITOR-in-CHARGZ 





26 U. S. Law Week 4448. (No. 126, 
decided June 23, 1958.) On writ of 
certiorari to the United States Court of 
Appeals for the District of Columbia 
Circuit. Reversed. 

This decision overturned a convic- 
tion of violation of the federal nar- 
cotics laws on the ground that marked 
money admitted in evidence had been 
illegally obtained by the arresting of- 
ficers. 

The officers appeared at the apart- 
ment occupied by the petitioner in 
Washington at 3:45 a.m. One of the 
officers knocked on the door, and, in 
reply to the question “Who’s there?” 
replied “in a low voice” “Police”. The 
door was opened on an attached chain 
and the petitioner asked what was 
wanted, then attempted to close the 
door. Thereupon, the police put their 
hands inside the door and ripped the 
chain off. A search of the apartment 
turned up $100 in marked money used 
earlier in the evening to purchase nar- 
cotics from an alleged accomplice of 
the petitioner. The police had no war- 
rant and did not expressly demand ad- 
mission or place the petitioner under 
arrest until after they entered the 
apartment. The District Court con- 
victed and the Court of Appeals af- 
firmed. 

Mr. Justice BRENNAN delivered the 
Supreme Court’s opinion reversing. The 
Court held that the entry by the police 
officers was unlawful because they 
failed first to state their authority and 
purpose for demanding admission. 
From this it followed that the arrest 
was unlawful and that the evidence was 
improperly seized. ‘The Court cited 18 
U.S.C. § 3109, which provides that 
an officer executing a search warrant 
may break open a door only if “after 
notice of his authority and purpose”, 
he is denied admission. This statutory 
requirement was substantially the same 
as that developed in the District of 
Columbia, the Court noted, and em- 
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bodies one of the oldest principles of 
Anglo-American law. The Court re- 
fused to hold that this was a case where 
the petitioner already knew the iden- 
tity and purpose of the visitors so as 
to make their announcement a useless 
gesture. 

Mr. Justice HARLAN announced that 
he concurred in the result. 

Mr. Justice CLARK, joined by Mr. 
Justice Burton, wrote a dissenting 
opinion which argued that the record 
showed that the petitioner was fully 
aware of who the officers were and why 
they had come, and that “split second” 
action on the part of the police was 
necessary or the arrest would have 
been thwarted. 

The case was argued by De Long 
Harris for the petitioner and by Leo- 
nard B. Sand for the United States. 


Commerce ... 
local regulation 

Chicago v. Atchison, Topeka and 
Santa Fe Railway Company, Parmelee 
Transportation Company v. Atchison, 
Topeka and Santa Fe Railway Com- 
pany, 357 U. S. 77, 2 L. ed. 2d 1174, 
78 S. Ct. 1063, 26 U. S. Law Week 
4431. (Nos. 103 and 104, decided 
June 16, 1958.) No. 103 on writ of 
certiorari to the United States Court of 
Appeals for the Seventh Circuit. Af- 
firmed. No. 104 on appeal from and 
petition for certiorari to the United 
States Court of Appeals for the Seventh 
Circuit. Affirmed. ; 


This decision held that the City of 
Chicago could not require a motor ve- 
hicle service operating between various 
railroad stations in the city to obtain 
a certificate of convenience and neces- 
sity from the City Commissioner of 
Licenses. The Court ruled that the cer- 
tificate requirement was an interfer- 
ence with interstate commerce. 


The issue arose in 1955 when the 
railroads operating in and through Chi- 
cago decided to abandon their arrange- 
ment with the Parmelee Transporta- 
tion Company under which it carried 
through passengers between the city’s 
eight railroad stations without special 
charge. The railroads organized their 
own service, the Railroad Transfer 
Service. After the railroads announced 
their intention of abandoning the Par- 


melee service, the City Council amend- 
ed the municipal code of Chicago by 
adding Section 28-31.1, so as to re- 
quire a certificate of public conveni- 
ence and necessity before a_ license 
could issue for transfer vehicles, the 
Council reserving final discretion to 
determine how many, if any, licenses 
were to be issued. Parmelee was per- 
mitted to continue to operate without 
leave since no certificate was required 
for the renewal of an existing license. 
The new Transfer service began to 
operate on October 1, 1955, but it re- 
fused to apply for a certificate of con- 
venience and necessity, taking the posi- 
tion that the new section of the munici- 
pal code was either inapplicable to it 
or, if applicable, invalid. The city re- 
jected this contention and threatened 
to arrest and fine Transfer’s drivers. 
Transfer and the railroads then began 
this action in the United States Dis- 
trict Court asking that Section 28— 
31.1 be declared either invalid or in- 
applicable to Transfer. The city moved 
for summary judgment, and Parmelee 
was permitted to intervene as a defend- 
ant. The district judge granted the 
city’s motion, but the Court of Appeals 
reversed, holding that while Section 
28-31.1 applied to Transfer, it was 
repugnant on its face to the Constitu- 
tion and laws of the United States. 


Speaking through Mr. Justice BLAck, 
the Supreme Court affirmed. The Court 
held that the judgment of the Court of 
Appeals was final so as to permit re- 
view under 28 U.S.C. § 1254(2). Under 
that section, said the Court, cases are 
reviewable when a Court of Appeals 
has held a state statute invalid as re- 
pugnant to the Constitution, treaties or 
laws of the United States, thus refusing 
an invitation by Parmelee to overrule 
Slaker v. O’Connor, 278 U. S. 188. 

The Court also ruled that Parmelee 
had standing to secure a review of 
judgment below, since there was an 
actual controversy in which Parmelee 
had “a direct and substantial personal 
interest in the outcome”; the Court re- 
jected an argument that the federal 
courts should not pass on the validity 
of Section 28-31.1 until it had been 
authoritatively construed by the state 
courts. It was the city’s position that 
28-31.1 applied to Transfer, the Court 
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noted, and the city had made no move 
to have the matter remitted to the state 
courts. Furthermore, there was no am- 
biguity in the ordinance that called for 
interpretation by the state courts— 
the ordinance clearly applied to Trans- 
fer, the Court said. 

In holding the ordinance invalid, the 
Court pointed out that the Interstate 
Commerce Act clearly authorized, if it 
did not require, the railroads to pro- 
vide for the 
and property between connecting lines. 
“Serious impediments to the efficient 
and uninterrupted flow of this traffic 
might well result if the city could deny 
the railroads the right to transfer pas- 
sengers by their own vehicles or by 
those of their selected agents” the Court 
declared. It added that of course the 
city retained considerable authority to 
regulate how transfer vehicles should 


transfer of persons 


be operated over the streets of the city, 
and that the city could also require reg- 
istration of the vehicles and exact rea- 
sonable fees for the use of the streets. 


Mr. Justice HARLAN, joined by Mr. 
Justice FRANKFURTER and Mr. Justice 
Burton, dissented on the ground that 
the Court acted prematurely in striking 
down the ordinance. “. . . the validity 
of the ordinance should not be deter- 
mined until Transfer has applied to 
Chicago for a ‘terminal’ license and the 
local authorities have had an oppor- 
tunity to act on the application” the 
dissent said. 


The cases were argued by Joseph F. 
Grossman for the petitioner in No. 103, 
by Philip B. Kurland for the appellants- 
petitioners in No. 104, and by Amos 
M. Mathews for respondents in No. 103 
and appellees-respondents in No. 104. 


Constitutional law ... 
eminent domain 

United States v. Central Eureka Min- 
ing Company, 357 U. S. 155, 2 L. ed. 
2d 1228, 78 S. Ct. 1097, 26 U. S. Law 
Week 4404. (No. 29, decided June 16, 
1958.) On writ of certiorari to the 
United States Court of Claims. Re- 
versed. 

This decision held that a 1942 order 
of the War Production Board closing 
nonessential gold mines was not a tak- 
ing of private property for public use 
for which the Government had to pay 
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compensation under the Fifth Amend- 
ment. 

Early in World War II, a critical 
shortage of nonferrous metals devel- 
oped, particularly copper, and there 
was a comparable shortage of machin- 
ery and supplies to produce them. The 
War Production Board issued a series 
of orders establishing priorities on the 
production of mining equipment, and 
prohibiting the mines considered to be 
nonessential, like gold mines, from ac- 
quiring new equipment. Soon there was 
a severe shortage of skilled miners, and 
the WPB issued its Order L-208, direct- 
ing gold mines to close down. No phy- 
sical possession of the mines was taken 


and the mine owners were not required 


to dispose of any machinery or equip- 
ment. The order was apparently issued 
in the hope that skilled miners would 
transfer to essential mines. 

In 1950, the respondents filed this 
suit for compensation in the Court of 
Claims, which referred the case to a 
commissioner who held hearings and 
filed a report. The Court of Claims, two 
judges dissenting, held that L-208 was 
an arbitrary order, without rational 
connection with the war effort, and 
awarded compensation. 


The Supreme Court was faced with 
two issues on certiorari: First, whether 
or not an Act of July 14, 1952, grant- 
ing jurisdiction to the Court of Claims 
to hear complaints of the owners of the 
mines affected by the order, was a 
mandate to that Court to award com- 
pensation for whatever damages were 
suffered as a result of L-208, and sec- 
ond whether L-208 was a taking of 
private property for public use within 
the meaning of the Fifth Amendment. 

Speaking for the Supreme Court, Mr. 
Justice Burton held that the Act of 
July 14, 1952, was merely a waiver by 
the United States of the statute of limi- 
tations and the defense of laches. The 
Court pointed out that the statute of 
limitations had run on many claims of 
owners of gold mines affected by L-208 
at the time that the Court of Claims 
had ruled in favor of the miners in this 
case. The legislative history indicated, 
the Court said, that all Congress in- 
tended to do was to grant an addi- 
tional year in which such claims could 


be filed. 


As for the merits, the Court said that 
the damage to the mine owners was 
incidental to the Government’s law- 
ful regulation of matters reasonably 
deemed essential to the war effort. The 
Government did not occupy or use the 
mines, the Court pointed out, and it 
had no need or use for them. All it 
sought was to conserve mining equip- 
ment and manpower for more essential 
war uses. 

In a dissenting opinion, Mr. Justice 
FRANKFURTER argued that the case 
should be remanded to the Court of 
Claims for an “authoritative construc- 
tion” of the Act of July 19, 1952. “It 
is startling doctrine” the dissent de- 
clared, “to construe the Constitution in 
order to avoid difficult questions of 
statutory interpretation.” 

Mr. Justice HARLAN also wrote a 
dissenting opinion which argued that 
the Fifth Amendment required pay- 
ment of compensation to the mine own- 
ers. In his view, the case was legally 
the same as if the Government had 
taken physical possession of the mines 
and allowed them to lie fallow. 

The case was argued by Assistant At- 
torney General Doub for the United 
States and by Edward W. Bourne for 
the respondents. 


Constitutional law .. . 
full faith and credit 

Hanson v. Denckla, Lewis v. Hanson, 
357 U. S. 235, 2 L. ed. 2d 1283, 78 
S. Ct. 1228, 26 U. S. Law Week 4467. 
(Nos. 107 and 117, decided June 23, 
1958.) No. 107 on appeal from the 
Supreme Court of Florida. Reversed 
and remanded. No. 117 on writ of cer- 
tiorari to the Supreme Court of Dela- 
ware. Affirmed. 

The issue here was whether Florida 
law or Delaware law controlled the 
right to some $400,000, part of the 
corpus of a trust established in Dela- 
ware by a settlor who was a domiciliary 
of Florida at the time of her death. 

The trust was created in Delaware in 
1935. The settlor, at the time a resi- 
dent of Pennsylvania, retained consid- 
erable control over the corpus and re- 
served a power of appointment either 
inter vivos or by testament. In 1944, 
the settlor moved to Florida where, in 
1949, she executed her will. At the 
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same time she executed the power of 
appointment in favor of two of her 
grandchildren. She died in 1952 and 
her will was admitted to probate in 
Florida. The residuary clause of the 
will provided that the residue of the 
estate “including any and all property, 
rights and interest over which I may 
have power of appointment which prior 
to my death has not been effectively 
exercised by me . . .” should pass to 
two of her daughters. In a declaratory 
judgment suit brought in Florida, the 
Florida court ruled that it lacked juris- 
diction over certain nonresident de- 
fendants who had not been personally 
served (this included the trustee, a 
Delaware company) but that the power 
of appointment was testamentary in na- 
ture and was therefore void under 
Florida law. Accordingly, it ruled that 
the $400,000 passed under the resid- 
uary clause of the will. Before entry 
of the Florida decree, however, the ex- 
ecutrix instituted a declaratory judg- 
ment suit in Delaware, and the Dela- 
ware court ruled that the trust and the 
power of appointment were valid under 
Delaware law. The executrix then 
moved to dismiss the Florida suit, then 
pending on appeal. The Florida courts 
refused to dismiss, and the Florida Su- 
preme Court affirmed its chancellor’s 
conclusion that the trust was invalid in 
Florida because the settlor had retained 
too much control over the trustee and 
the corpus and that the power of ap- 
pointment was a testamentary act not 
complying with the statute of wills in 
Florida. In a motion for rehearing, the 
issue of full faith and credit was raised 
for the first time. Both Florida and 
Delaware refused to give full faith and 
credit to the judgments of the other 
court. 

The Curer Justice delivered the 
opinion of the Supreme Court, which 
held that the Delaware judgment was 
entitled to full faith and credit. The 
Court said that, since the situs of the 
trust property and the trustee was in 
Delaware, the Florida court had no 
in rem jurisdiction. The Court also 
felt that the fact that the settlor was 
domiciled in Florida was not a suffi- 
cient afhliation with the property to 
serve as the base for jurisdiction. Nor 
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could the Court find any in personam 
jurisdiction over the trustee, which did 
no business in Florida and had no of- 
fice there. The trust was created in 
Delaware by a trust company incorpo- 
rated in that state and a settlor domi- 
ciled at the time in Pennsylvania, the 
Court said. Furthermore, since Florida 
law holds that a trustee is an indispen- 
sable party to litigation affecting a 
trust, the Court said that the Florida 
decree had to be reversed even as to 
the appellants over whom Florida had 
personal jurisdiction. 

In affirming the Delaware judgment, 
the Court said that Delaware was under 
no obligation to give the Florida decree 
full faith and credit because Florida’s 
decree was offensive to the Fourteenth 
Amendment. 

In a dissenting opinion, Mr. Justice 
Buack, joined by Mr. Justice BurTON 
and Mr. Justice BRENNAN, argued that 
Florida had a “close and substantial 
connection” with the disposition of the 
estate, since the settlor was domiciled 
there, the will was probated there, and 
most of the beneficiaries resided there. 
The dissent argued that the corpus of 
the trust, consisting of intangibles, real- 
ly had no situs at all, and, furthermore, 
the dissent contended that the Court 
should stay its hand until the Florida 
courts determined whether the trustee 
was an indispensable party to the con- 
troversy. 

Mr. Justice Douc.as, also dissenting, 
took the view that the trustee was in 
privity with the settlor, who was domi- 
ciled in Florida, and in view of the 
close control the settlor had kept over 
the trust, the trustee was in reality 
merely a stakeholder. 

The case was argued by William H. 
Foulk for the appellants in No. 107, by 
Arthur G. Logan for the petitioners in 
No. 117, by Sol A. Rosenblatt for the 
appellees in No. 107 and by Edwin D. 
Steel, Jr., for the appellees in No. 117. 


Labor law... 
“hot cargo”’ clauses 
Local 1976, United Brotherhood of 
Carpenters and Joiners of America, 
A.F.L. vy. National Labor Relations 
Board, National Labor Relations Board 
v. General Drivers, Chauffeurs, Ware- 


housemen and Helpers Union, Local 
850, International Association of Ma- 
chinists v. National Labor Relations 
Board, 357 U. S. 93, 2 L. ed. 2d 1186, 
78 S. Ct. 1011, 26 U. S. Law Week 
4424. (Nos. 127, 273 and 324, decided 
June 16, 1958.) No. 127 on writ of 
certiorari to the United States Court of 
Appeals for the Ninth Circuit. Nos. 273 
and 324 on writs of certiorari to the 
United States Court of Appeals for the 
District of Columbia Circuit. Nos. 127 
and 324 affirmed. No. 273 reversed 
and remanded. 


These cases dealt with the so-called 
“hot cargo” clauses in collective bar- 
gaining agreements, holding that the 
existence of such a clause in an agree- 
ment is no defense to a charge of un- 
fair labor practices against a union. 

In No. 127, the members of a union 
refused to hang doors made by non- 
union labor, and the Board found that 
the union had induced and encouraged 
the employees to engage in a strike in 
order to force the general contractor to 
cease doing business with the manufac- 
turer of the doors. In Nos. 273 and 
324, the Machinists had struck a plant 
of the American Iron and Machine 
Works, and pickets prevented normal 
delivery of freight by the regular car- 
riers. American Iron used its own 
trucks to take freight to and from the 
carriers, the Machinists followed the 
trucks to their destinations and pick- 
eted the carriers. The Teamsters there- 
upon instructed their members not to 
handle the freight. Both unions had hot 
cargo clauses in their contracts. The 
Board found that the unions had vio- 
lated Section 8(b)(4)(A). The Dis- 
trict of Columbia Circuit set aside the 
unfair labor practice order as to the 
Teamsters because of the hot cargo pro- 
vision, but it enforced the order against 
the Machinists. 

The Supreme Court’s opinion was 
written by Mr. Justice FRANKFURTER. 
The Court admitted that the argument 
was strong for holding that a hot cargo 
clause is a defense to an unfair labor 
practice charge: The employer has 
agreed that his employees shall not 
handle the goods, and because of that 
it cannot be said that there is a “strike 
or a concerted” refusal on the part of 
the employees; if the purpose of the 
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statute is to protect neutrals from union 
pressure, it should not extend to an em- 
ployer who has agreed to a hot cargo 
provision. Nevertheless, the Court said, 
the argument on the other side was 
stronger: The freedom of choice for 
the employer is a freedom of choice at 
the time the question whether to boy- 
cott or not arises in a concrete situa- 
tion. This is so because the employer 
can make an intelligent choice only 
“under the impact of a concrete situa- 
tion when judgment is most responsi- 
ble, and not merely at the time a collec- 
tive bargaining agreement is drawn up 
covering a multitude of subjects, often 
in a general and abstract manner. . . .” 
As a practical matter, the Court rea- 
soned, the hot cargo provision may 
well not have been the choice of the 
employer free from the kind of coer- 
cion that Congress has condemned—it 
may have been forced upon him by 
conduct that would be a violation of 
the act if used directly to get him to 
enter into a boycott. The Court con- 
ceded that if an employer does truly 
sanction and support the boycott, there 


is no violation of the statute, but it felt | 


that the Board was not being unreason- 
able in insisting that the union must 
not appeal to the employees or induce 
them not to handle goods or products. 
The Court emphasized the fact that it 
was not holding hot cargo clauses in- 
valid, but was merely holding that a 
hot cargo clause is not a defense 
to a charge of violation of Section 
8(b) (4) (A). 

Mr. Justice DoucLas, joined by the 
Cuter Justice and Mr. Justice BLAcK, 
wrote a dissenting opinion which took 
the position that the hot cargo clause 
in a contract was bargained for like 
every other provision in the contract 
and that it was the product of bargain- 


ing, not coercion. The Court was mak- 


ing policy, the dissent complained, and 
in doing so, it was acting “more like a 
Committee of the Congress than the 
Court”. 

The cases were argued by Arthur 
Garrett for the petitioners in No. 127, 
by Dominick L. Manoli for the Na- 
tional Labor Relations Board, by Louis 
P. Poulton for the petitioner in No. 
324, and by Herbert S. Thatcher for 
the respondent in No. 273. 


Se 


patie 


hold 
asse 
Pro] 
siste 
app) 
tal | 
Cor 
and 
000, 
ery 
was 
The 
asse 
“ent 
inti 
and 
that 
LG. 
Swi: 
ceal 
pro] 
ed | 
avoi 
T 
ern! 
Fed 
ord 
duc 
nun 
Stw 
con 
tion 
relic 
on 





union 
n em- 
cargo 
said, 
> was 
e for 
ice at 
. boy- 
situa- 
ployer 

only 
situa- 
ponsi- 
-ollec- 
wn up 
often 


” 


t rea- 


| may 
of the 
coer- 
ed—it 
im by 
ion of 
lim to 
t con- 
_ truly 
, there 
it felt 
eason- 
| must 
induce 
ducts. 
that it 
ses in- 
that a 
lefense 
ection 


by the 
SLACK, 
h took 
clause 
yr like 
yntract 


irgain- | 


s mak- 
d, and 
like a 
an the 


Arthur 
o. 127, 
1e Na- 
r Louis 
in No. 
rer for 


Procedure ... 
dismissal for failure to 
produce documents 

Société Internationale pour Partici- 
pations Industrielles et Commerciales, 
S.A., V. Rogers, 357 U. S. 197, 2 L. ed. 
2d 1255, 78 S. Ct. 1087, 26 U. S. Law 
Week 4396. (No. 348, decided June 16, 
1958.) On writ of certiorari to the 
United States Court of Appeals for the 
District of Columbia Circuit. Reversed 
and remanded. 

This case arose out of intricate liti- 
gation arising under the Trading with 
the Enemy Act. The petitioner, a Swiss 
holding company, sought to recover 
assets seized under the act by the Alien 
Property Custodian. The assets con- 
sisted of cash in American banks and 
approximately 90 per cent of the capi- 
tal stock of General Aniline & Film 
Corporation, a Delaware corporation, 
and were valued at more than $100,- 
000,000. The petitioner sought recov- 
ery of the assets on the ground that it 
was the national of a neutral power. 
The Government challenged this claim, 
asserting that the petitioner was an 
“enemy” under the statute since it was 
intimately connected with I.G. Farben, 
and the Government further alleged 
that the petitioner had conspired with 
I.G. Farben, H. Sturzenegger & Cie., a 
Swiss banking firm, and others to con- 
ceal the ownership by I.G. Farben of 
property owned by Farben in the Unit- 
ed States and elsewhere, in order to 
avoid confiscation in the event of war. 

The present case arose when the Gov- 
ernment sought, under Rule 34 of the 
Federal Rules of Civil Procedure, an 
order requiring the petitioner to pro- 
duce for inspection and copying a large 
number of the banking records of 
Sturzenegger. Petitioner denied that it 
controlled the records. A series of mo- 
tions followed, petitioner seeking to be 
relieved of production of the documents 
on the ground that their disclosure 
would violate Swiss laws prohibiting 
economic espionage, and would subject 
them to criminal penalties in Switzer- 
land. During this time, the Swiss Fed- 
eral Attorney, acting under the Swiss 
law, “confiscated” the documents in 
question, the confiscation amounting to 
an interdiction on their transmittal to 
third parties, since they remained in 


the physical possession of Sturzen- 
egger. The District Court appointed a 
special master, who concluded that the 
Swiss Government had acted in ac- 
cordance with its own laws, that there 
was no proof of collusion between the 
petitioner and the Swiss Government 
and that the petitioner had sustained 
its burden of showing good faith ef- 
forts to produce the documents. The 
District Court nevertheless directed dis- 
missal of the proceedings for failure to 
produce the records, and the Court of 
Appeals affirmed. 


Speaking through Mr. Justice Har- 
LAN, the Supreme Court reversed and 
remanded. The Court first held that the 
documents were in the “control” of the 
petitioners within the meaning of Rule 
34. The fact that Swiss penal law pro- 
hibited petitioners from producing the 
documents did not justify a holding 
that they had no “control” over them, 
the Court said, in view of the broad 
purposes of the Trading with the 
Enemy Act, and the District Court was 
justified in ordering production. The 
Court also held that Rule 37 of the 
Federal Rules of Civil Procedure au- 
thorized the District Court to dismiss 
a complaint for failure to comply with 
the production order, but the Court 
held that in view of the findings of the 
special master that the petitioners acted 
in good faith in their efforts to obtain 
“Rule 37 
should not be construed to authorize 


release of the documents, 


dismissal of this complaint because of 
petitioner’s noncompliance with a pre- 
trial production order when it has been 
established that failure to comply has 
been due to inability, and not to will- 
fulness, bad faith, or any fault of peti- 
tioner”. The Court pointed out that 
summary seizure of property believed 
to be enemy owned is constitutionally 
permissible only because a non-enemy 
claimant is entitled to a later judicial 
hearing as to the propriety of the seiz- 
ure. The Court pointed out that the 
non-production of the documents might 
prove to be a serious handicap to the 
petitioner in its efforts to recover the 
assets, since it had the burden of proof 
of showing itself not to be an “enemy” 
within the statutory language. 


Mr. Justice CLARK took no part in 
the consideration or decision of the 
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case. 

The case was argued by John J. Wil- 
son for the petitioner and by Solicitor 
General Rankin for the respondents. 


Procedure .. . 
diversity jurisdiction 

Byrd v. Blue Ridge Rural Electric 
Cooperative, Inc., 356 U. S. 525, 2 L. 
ed. 2d 953, 78 S. Ct. 893, 26 U. S. Law 
Week 4297. (No. 57, decided May 19, 
1958.) On writ of certiorari to the 
United States Court of Appeals for the 
Fourth Circuit. Reversed and remanded. 

The petitioner was employed as a 
lineman by a contractor engaged in 
building power lines for the respon- 
dent. He was injured while connecting 
a power line to a new substation, and 
sought and received the benefits of the 
South Carolina Workmen’s Compensa- 
tion Act. He then filed this suit in the 
Federal District Court against the re- 
spondent, based on diversity of citizen- 
ship since he was a resident of North 
Carolina. The case went to the jury 
which awarded him a verdict. On 
appeal, the Court of Appeals reversed, 
holding that, because the work his 
employer was doing was the same kind 
of work as that done by the respondent, 
he was, under South Carolina law, a 
“statutory employee” of the respondent 
and was therefore barred from suing 
the respondent at law, his exclusive 
remedy being the statutory compensa- 
tion benefits. On certiorari before the 
Supreme Court, there were two ques- 
tions: (1) Had the Court of Appeals 
erred in directing judgment for the 
respondent without remanding to give 
petitioner an opportunity to introduce 
further evidence on the question of his 
status as a “statutory employee” of the 
respondent? (2) Was the petitioner 
entitled to a jury determination, state 
practice to the contrary, of the factual 
issues ? 

The opinion of the Supreme Court 
was delivered by Mr. Justice BRENNAN. 
The question whether petitioner was a 
statutory employee of the respondent 
depended on whether the respondent 
was engaged in the same kind of work 
—that is, building power lines—as the 
employer. The Court found that the 
testimony on this point was not al- 
together clear, but it held that the issue 
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was one that should have been deter- 
mined by the trial court, and that the 
Court of Appeals erred in not remand- 
ing to the trial court for a specific de- 
termination of the question. 

As for the second problem, whether 
the issue was to be determined by a 
jury or by the trial judge, the Court 
refused to accept the argument that 
the question should be settled by 
applying the doctrine of Erie v. Tomp- 
kins. The federal system is an inde- 
pendent system, the Court reasoned, 
and there is a strong federal policy 
against allowing state rules to disrupt 
the judge and jury relationship in the 


federal courts. Moreover, the Court 


was not sure that the outcome of the 
case would be different, so there was 
no good reason for applying the Erie 


rule. 

Mr. Justice WHITTAKER wrote an 
opinion concurring in the Court’s opin- 
ion insofar as it held that the petitioner 
was entitled to have the issue of his 
status as a statutory employee deter- 
mined by the trial court, but dissenting 
from the Court’s holding that the peti- 
tioner was entitled to have the question 
decided by a jury. In this view, the 
latter question was premature and 
should not have been decided at this 
stage. 

Mr. Justice FRANKFURTER wrote a 
dissenting opinion in which Mr. Jus- 
tice HARLAN joined. This opinion ar- 
gued that the Court of Appeals’ deci- 
sion was “entirely consistent” with 
South Carolina law as determined by 
the state supreme court and that it 
would have been proper to reverse the 
Court of Appeals only if its judgment 
was baseless. “We are not to read the 
record as though we are making an in- 
dependent examination of the trial pro- 
ceedings” the opinion argued. “We are 
sitting in judgment on the Court of 
Appeals’ review of the record.” 

Mr. Justice HARLAN wrote a brief 
dissenting opinion, agreeing with Mr. 
Justice FRANKFURTER, adding further 
that since there was no dispute that re- 
spondent was engaged in furnishing 
power and the construction of power 


lines was a necessary part of that busi- 
ness, no further evidence that might be 
adduced by the petitioner could change 
the result reached by the Court of Ap- 
peals. At any rate, this opinion argued, 
the petitioner ought to show the char- 
acter of whatever further evidence it 
expected to introduce. 

The case was argued by Henry Ham- 
mer for petitioner and by Wesley M. 
Walker for the respondent. 


Veterans... 
re-employment rights 

McKinney v. Missouri-Kansas-T exas 
Railroad Company, 357 U. S. 265, 2 L. 
ed. 2d 1305, 78 S. Ct. 1222, 26 U. S. 
Law Week 4460. (No. 93, decided June 
23, 1958.) On writ of certiorari to the 
United States Court of Appeals for the 
Tenth Circuit. Affirmed. 

This case involved interpretation of 
Section 9 of the Universal Military 
Training and Service Act. The peti- 
tioner contended that he was deprived 
of seniority rights guaranteed by the 
statute and by the collective bargain- 
ing agreement between the respondent 
railroad and the union representing its 
employees. 

The collective bargaining agreement 
divided the railroad employees into 
three groups and provided rules of sen- 
iority for each group. Promotion was 
confined to the group, except that em- 
ployees in Group 2 were to be given 
preference over non-employees in as- 
signment to positions in Group 1, 
“based upon fitness and ability”. When 
new positions are created, or vacancies 
occur, the openings are “bulletined” by 
the employer and the employees may 
bid therefor. 

The petitioner was employed as a re- 
lief clerk-chief caller, a Group 2 posi- 
tion, when he was inducted into the 
Armed Forces in 1950. He returned in 
1952 and applied for re-employment. 
He was placed in a Group 1 position 
as assistant cashier with a seniority 
dating as of October 7, 1952. On Sep- 
tember 8, a month before he returned, 
the Group 1 position of bill clerk was 
bulletined, and a non-employee was as- 
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signed to it. On September 10, the 
Group 1 position of assistant cashier 
was bulletined, and a non-employee as- 
signed. Later, petitioner’s Group 1 po- 
sition was abolished, and he was re- 
duced to a Group 2 position. The peti- 
tioner brought this suit, alleging that 
he was entitled to a Group 1 seniority 
as of September 8 or 10, the dates on 
which, had he been employed by the 
railroad, he could have applied for the 
bulletined Group 1 positions. Such a 
seniority date would have placed him 
ahead of the non-employee bill clerk 
when his position as assistant cashier 
was abolished. The District Court dis- 
missed the complaint and the Court of 
Appeals affirmed. 


Speaking for the Supreme Court, Mr. 
Justice FRANKFURTER affirmed. The 
Court held that Section 9(c) of the 
statute does not guarantee the return- 
ing serviceman “a perfect reproduction 
of the civilian employment that might 
have been his if he had not been called 
to the colors” the Court said. “Much 
there is that might have flowed from 
experience, effort, or chance to which 
he cannot lay claim under the statute.” 
The purpose of Section 9, the Court ex- 
plained, is to guarantee the veteran 
“those changes and advancements in 
status that would necessarily have oc- 
curred simply by virtue of continued 
employment”. Here, the position sought 
by the veteran did not depend solely 
upon automatic progression because of 
seniority, but on the exercise of some 
discretion on the employer’s part, since 
there were questions of fitness and abil- 
ity that the Act did not override. The 
Court affirmed the decision below with 
leave to the petitioner to amend his 
complaint to allege, if such was the 
fact, that in actual practice advance- 
ment from Group 2 to Group 1 was 
automatic. 

Mr. Justice BLack and Mr. Justice 
Douc.as noted that they dissented on 
the merits. 

The case was argued by John G. 
Laughlin, Jr., for the petitioner, by 
M. E. Clinton and Carroll J. Donohue 
for the respondents. 
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What’s New in the Law 


The current product of courts, 
departments and agencies 


Attorneys... 

discipline and admission 

The Supreme Court of Florida has 
been busy exercising its jurisdiction 
over the Bar. In two recent cases it 
has (1) amended its disciplinary rule 
to authorize proceedings against a 
lawyer who joins, allies himself with or 
lends allegiance to the Communist 
Party or any of its subsidiaries, and 
(2) turned down with some sugar- 
coating a petition for relief presented 
by a group of persons who failed to 
pass the bar examination. 


Amendment of the disciplinary rule 
was initiated by twenty-seven members 
of the Miami Bar, who proposed a rule 
recognizing that a lawyer might invoke 
the constitutional privilege not to an- 
swer a question as to his connection 
with the Communist Party, but stating 
that when he does so “he magnifies and 
intensifies existing justifiable doubt as 
to his loyalty [and] his privilege to 
practice law may be withdrawn in the 
public interest and for the general wel- 
fare”. The Florida Bar joined the pro- 
ceeding with its own suggestion for an 
amendment. This would have provided 
that in a regular disciplinary proceed- 
ing a refusal to answer the Commu- 
nist question would “constitute prima 
facie evidence that the lawyer is unfit 
to continue to exercise the privilege of 
practicing law”. 


The Court declared that it was in sym- 
pathy with the objective apparent in 
both proposals, but it added that neith- 
er would afford the protection con- 
templated by the Court’s decision in 
Sheiner v. Florida, 82 So. 2d 657, in 
which it held that membership in the 





Editor’s Note: Virtually all the ma- 
terial mentioned in the above di- 
gests appears in the publications 
of the West Publishing Company 
or in The United States Law Week. 








Communist Party was not consonant 
with a lawyer’s oath and his status as 
an officer of the court, but that mem- 
bership in the Party could not be 
proved by the lawyer’s refusal in an- 
other proceeding to answer whether he 
was a Communist. 

The Court then set forth and adopted 
its own rule, one that places no reliance 
on a refusal to answer questions about 
Communist connections. The rule pro- 
vides that any lawyer “who joins the 
Communist Party, allies himself with 
or in any way lends his allegiance to 
the Communist Party or any subsid- 
iary . . . and refuses or neglects to 
resign from the bar shail subject him- 
” under 
regular procedures, and that any evi- 
dence taken by any court or govern- 
mental agency “may be introduced and 


accorded such weight as the Board of 
” 


self to disciplinary action .. . 


Governors may deem proper. ... 


(Petition for Revision of or Amend- 
ment to Integration Rule of the Florida 
Bar, Supreme Court of Florida, July 13, 
1958, Terrell, J., 103 So. 2d 873.) 


In the bar examination proceeding, 
six persons who failed Florida’s March, 
1958, bar examination filed a petition 
for review and for admission. The 
Court denied the petition but threw the 
petitioners the sop of letting them take 
the next exam without regard to a 
three-failure rule. 

The Court rejected the would-be 
lawyers’ contention that the graders 
were without experience or training in 
education and not qualified for their 
tasks. But it recognized that only 46.55 
per cent passed the March examination, 
whereas the average for the four pre- 
vious tests was 73.38 per cent. It 
said, the examination complained of 
“may have been unduly difficult, par- 
ticularly to new graduates of law col- 
leges without previous legal experi- 
ence”. 

The Court then entered an order ap- 
pointing a committee to study and re- 
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port on methods of admission to the 
Bar. The committee was directed to 
consider, among other things, whether 
the bar examination should be graded 
on a frequency curve or whether the 
diploma privilege should be restored. 


Three judges, while not disagreeing 
with the Court’s order, thought a sim- 
pler solution would be to fix the pass- 
ing grade for the March, 1958, exam 
at 65 rather than 70, thus expanding 
the “narrow gap between the passing 
grade of 70 and the highest grade of 
80.36”. 


(In re Lanza, Supreme Court of Flor- 
ida, July 11, 1958, per curiam, 104 So. 
2d 342.) 


Attorneys... 
discipline of judges 

The Supreme Court of Ohio, speak- 
ing in a field where there is a wide 
variety of authority, has held that a 
judge is subject to professional dis- 
cipline for acts committed in his judi- 
cial capacity which are in violation of 
the Canons of Judicial Ethics. Only 
recently the Supreme Court of Colo- 
rado, in Petition of the Colorado Bar 
Association, 325 P. 2d 932 (44 A.B. 
A.J. 780; August, 1958), ruled that a 
judge was immune to professional dis- 
cipline and that his acts of misconduct 
could be reached only by impeachment. 


While the Ohio ruling is square on 
the point, these factors, present in 
Ohio but not in all other states, had 
some bearing on the decision: (1) the 
Canons of Judicial Ethics have been 
incorporated into the rules of the 
Supreme Court; (2) the Court has 
declared that the Canons shall be 
“binding” and that a “wilful breach 
thereof shall be punished by repri- 
mand, by suspension or by disbar- 
ment”; (3) the Supreme Court rule 
relating to the scope of the Court’s 
disciplinary authority provides that the 
Court’s commissioners may act con- 
cerning complaints against and prac- 
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tices of “judges”; (4) the Supreme 
Court rule defines “misconduct” as 
including a violation of the Canons of 
Judicial Ethics; and (5) by statute 
judges must be admitted to the Bar. 


Putting these factors together and 
stressing the last, the Court declared: 


...since an attorney at law does not, 
upon assuming a judicial position, cease 
to be a member of the legal profession, 
but becomes such a member who has as- 
sumed a position of public trust which 
demands of him an even greater degree 
of responsibility and an even higher 
and more specialized standard of con- 
duct than that demanded of a prac- 
ticing attorney, this Court, through its 
inherent pewer and duty to maintain 
the honor and dignity of the legal pro- 
fession of Ohio at its traditionally high 
level, may prescribe a_ specialized 
standard of conduct for all members 
of such profession who hold judicial 
office and has jurisdiction over the 
discipline of such a member for acts 
committed in his judicial capacity 
which are in violation of the Canons 
of Judicial Ethics adopted by and 
made a rule of this Court prior to the 
commission of such acts. 


The result of the case was the in- 
definite suspension of an attorney who 
was a municipal judge in Youngstown. 
He was found guilty of numerous vio- 
lations of Canon, 30, including acts of 
self-aggrandizement and running for a 
political office while still holding a judi- 
cial office. The latter violation was 
enhanced by the fact that he used the 
name of his judicial office to campaign 
for the votes of both major political 
parties. 

The Court had little patience with 
the judge’s defense that the acts com- 
plained of were done in pursuance of 
“judicial discretion”. It said it was 
convinced the judge’s “primary con- 
sideration as a judge of the Youngs- 
town Municipal Court was the use of 
the power and prestige of that office 
to further and promote his own can- 
didacy for any office for which he 
might later choose to run, whether 
judicial or non-judicial”. The Court 
felt that “judicial discretion” could 
hardly explain or excuse the respond- 
ent’s acts; the violations were so crude 
that the Court said that indefinite 
suspension—a _ serious discipline in 
Ohio because of the necessity of taking 


a bar examination as a part of being 
reinstated—was warranted 


(Mahoning County Bar Association v. 
Franko, Supreme Court of Ohio, May 28, 
1958, Matthias, J., 151 N.E. 2d 17.) 


Attorneys... 
solicitation 

The Supreme Court of Minnesota 
has cleared the way to conduct an in- 
vestigation of the role played by the 
Brotherhood of Railroad Trainmen in 
the personal injury litigation of its 
members. All the Court needs now are 
some parties to start the proceeding 
and to guarantee the costs and ex- 
penses. 


A similar proceeding was under- 
taken in Illinois by that state’s Supreme 
Court on ‘its own motion and resulted 
in March of this year in the Court’s 
declaration—Z/n re Brotherhood of Rail- 
road Trainmen, 150 N.E. 2d 163 (44 
A.B.A.J. 473; May, 1958)—that the 
union’s “regional counsel legal aid” 
system violates ethical standards of the 
legal profession. Even so, the Court 
permitted the union to make known to 
its members “the names of attorneys 
who, in its opinion, have the capacity 
to handle [the union members’] claims 
successfully”. 


The Minnesota Court’s invitation for 
a similar proceeding was the by-prod- 
uct of a complex set of legal maneuvers 
between the Committee on the Unlawful 
Practice of Law of the Montana Bar 
Association and the Brotherhood. The 
Committee had commenced an action 
in a Montana state court seeking an 
injunction against the Brotherhood and 
several individuals, including some 
Minnesota attorneys, on the ground 
that they were engaged in a nationwide 
program of organized solicitation. In 
this suit the Committee had obtained 
an order to take depositions in Minne- 
apolis, but when they arrived to do so 
they were greeted with a restraining 
order issued by a Minnesota state court 
at the behest of the Brotherhood. The 
Committee then sought a writ of pro- 
hibition from the Supreme Court of 
Minnesota to annul the Minnesota 
lower-court orders. 


In this setting, the Court ruled that 
prohibition could not issue. It declared 
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that the exercise of power by the lower 
court was not unauthorized by law, be- 
cause the basis of the Brotherhood’s 
petition was that the Committee was 
subjecting it to vexatious litigation. 
Courts have power to enjoin such liti- 
gation, the Court said. Another reason 
to deny the writ, it continued, was that 
the Committee had an adequate remedy 
—an appeal from the Minnesota court’s 
restraining order. 


In oral argument before the Court 
the suggestion was made, and seconded 
by the other party, that the Court con- 
duct its own investigation of the Broth- 
erhood’s role in personal injury litiga- 
tion. Then the Court declared that 
upon the filing of a notice and assur- 
ances to meet expenses, it would ap- 
point a district judge to hold hearings, 
take testimony and make findings of 
fact and conclusions of law. 


(Minnesota ex rel. Ryan vy. Cahill, 
Supreme Court of Minnesota, July 3, 
1958, per curiam, 91 N.W. 2d 144.) 


Censorship ... 


motion pictures 


Splitting four-to-three and with one 
judge joining the majority in order to 
let the United States Supreme Court 
have the final say, the New York Court 
of Appeals has upheld that state’s new 
statute under which the Board of 
Regents of the University of the State 
of New York refused a license to the 
motion picture Lady Chatterley’s Lover. 

One section of New York’s motion 
picture licensing law was found un- 
constitutional for vagueness by the 
Supreme Court in Joseph Burstyn, Inc. 
v. Wilson, 343 U.S. 495. Subsequently 
in 1954 the legislature added another 
section attempting to spell out the term 
“immoral” and the phrase “tend to 
corrupt morals”. Acting under both 
the former and new sections, the Board 
of Regents denied a license to the film 
because it was immoral in that it por- 
trayed “acts of sexual inimorality... 
as desirable, acceptable or proper pat- 
terns of behavior”. 

Writing for the Court, Chief Judge 
Conway upheld the Board’s denial of 
a license. He found that the dominant 
theme of the film was “exaltation of 
illicit sexual love in derogation of the 





restraints of marriage” and he ruled 
that since the picture portrayed adul- 
tery as an alluring and acceptable 
pattern of behavior, the Board was act- 
ing properly under the statute in re- 
fusing a license. He declared that the 
new statute measured up to the stand- 
ard of preciseness required by Supreme 
Court decisions. 

The majority of the Court turned 
down an argument that the picture 
was expressing an opinion and that it 
must be shown to present a clear and 
present danger of substantive evil to 
the community. Judge Conway said 
“expressions which debase fundamental 
sexual morality” are not entitled to 
constitutional protection and therefore 
the clear-and-present-danger test or 
doctrine does not apply. 

Motion picture licensing demands 
rules and standards of its own, Judge 
contended, because of the 
“ereater capacity for evil which in- 


Conway 


heres” in films; they are not entitled 
to be judged by the same standards 
as books. For this reason the Court 
refused to say that licensing which 
involves a prior restraint was un- 
constitutional when applied to motion 
pictures. “There can be little doubt 
that the only effective remedy which 
society possesses lies in a system of 
motion picture licensing which will 
operate adversely only to motion pic- 
tures which are corruptive of public 


morality”, he wrote. 


Judge Desmond concurred specially 
by agreeing that the film fell under 
the statutory proscription, but, he said, 
“I confess doubt as to the validity of 
such a statute but I do not know how 
that doubt can be resolved unless we 
reverse here and let the Supreme Court 
have the final say.” 

Judges Dye, Fuld and Van Voorhis 
dissented, each with a separate dissent- 
ing opinion. They argued that the new 
statute fell short of providing funda- 
mental the 
guidance of administrative censorship, 


standards essential for 
that motion pictures are entitled to 
the same guarantees as other media 
on communication and that a system 
of prior administrative censorship is 
unconstitutional. 


(Kingsley International Pictures Cor- 
poration v. Regents of the University of 


the State of New York, Court of Appeals 
of New York, May 15, 1958, Conway, J., 
4 N.Y. 2d 349, 151 N.E. 2d 197.) 


Conflict of Laws... 
place of tort 
An Oregon wife has been unsuccess- 
ful in her diversity-of-citizenship ac- 
tion in federal court to recover for 


loss of consortium caused by an injury 


her seaman-husband received on the 
high seas aboard a vessel owned by 
residents of Delaware. 

The husband had recovered under 
the Jones Act in a suit in an Oregon 
state court and had signed a release. 
The wife’s action was commenced in 
the United States District Court in 
Oregon, which state affords a loss-of- 
consortium action, whereas Delaware, 
the state of residence of the owners of 
the vessel, does not. The wife cited 
$377 of the Restatement of Conflict of 
Laws: “The place of wrong is in the 
state where the last event necessary to 
make an actor liable for an alleged 
tort takes place”, and contended that 
the place of the wrong to her was 
Oregon, where she was deprived of 
consortium because of the impotency 
her husband suffered as a result of the 
injury at sea. 

Wrong, the Court of Appeals for 
the Ninth Circuit told her. The 
event 


“last 
necessary” was the last act 
aboard the vessel causing her hus- 
band’s injury, the Court held, in point- 
ing out that the wife’s interpretation 
of the rule would have read “where the 
damage was done” or “where the harm 
ensued” for the Restatement’s “where 
The 


Court concluded: “Here the last event 
to make the shipowner liable for the 


the last event...takes place”. 


tort to the husband occurred on the 
ship -vhile on the high seas.” The Court 
ruled the wife’s complaint was properly 
dismissed because no _loss-of-consor- 


tium action exists in maritime law. 


(Jordan vy. States Marine Corporation 
of Delaware, United States Court of 
Appeals, Ninth Circuit, July 15, 1958, 
Denman, J.) 


Criminal Law... 
telephonic eavesdropping 
The Supreme Court of New Jersey 
has ruled that neither the New Jersey 
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nor the federal wire-tapping statutes 
prevents the testimony of a switch- 
board operator about an overheard 
telephone conversation. 

The switchboard operator 
dropped with the permission 
employer, a leather company, 


eaves- 
of her 
on the 
of the 
company with a person outside the 
plant. Neither party to the call author- 
ized the operator to listen. Both of 
them, along with three others, were 
convicted of conspiracy to steal the 
leather company’s property. The caller 
became a witness for the state and testi- 
fied to the conversation. The switch- 
board operator corroborated. The de- 
fendant claimed that the operator’s 
testimony was a divulgence of the con- 
versation in violation of the Communi- 
cations Act, 47 U.S.C.A. $605, which 


provides “ 


conversation of an employee 


...no person not being 
authorized by the sender shall intercept 
any communication and divulge or 
publish the existence, contents, sub- 
stance, purport, effect, or meaning of 
such intercepted communication to any 
person. ...” The Court should not have 
received the evidence, the defendant 
contended, because by doing so it aided 
in violation of the statute. 

Rejecting this argument, the Court 
declared: “. . . a criminal statute should 
not be invoked in defiance of the com- 
mon sense of a situation. We find it 
difficult to believe that Congress in- 
tended to assure privacy to conspira- 
tors brazenly employing a subscriber’s 
facilities to pillage him.” Congress did 
not intend that a peison should not 
be able to monitor his own telephone to 
protect himself, the Court concluded. 


(New Jersey v. Giardina, Supreme 
Court of New Jersey, June 16, 1958, 
Weintraub, J., 142 A. 2d 609.) 


Criminal Procedure ... 
habeas corpus 

The Court of Appeals for the Seventh 
Circuit has ruled that a state prisoner 
who cannot obtain review of his con- 
viction on a writ of error because of 
the unavailability of the reporter’s 
notes is entitled to relief, but the Court 
has split on the nature and extent of 
the relief. 

The petitioner was convicted of 
armed robbery by an Illinois court in 
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1948. Since then he has been in Illinois 
courts and on appeal to the United 
States Supreme Court almost countless 
times. He has never had a full review 
by writ of error of the conviction be- 
cause shortly after his trial the court 
reporter became afflicted with multiple 
sclerosis and his notes became lost or 
destroyed, depriving the petitioner of 
a record of proceedings to support his 
claim that his conviction was uncon- 
stitutionally obtained. Finally in 1957 
he presented his petition for a writ of 
habeas corpus to a federal district 
court under 28 U.S.C.A. §2243. The 
district judge ruled that if he couldn’t 
get review on a writ of error, he was 
entitled to release. 


It was this outright release of the 
petitioner with which two judges of 
the Seventh Circuit disagreed. Writing 
for the Court, Judge Hastings ruled 
that the petitioner’s inability to get the 
transcript did not entitle him to ab- 
solute freedom, but only to a new trial, 
to be granted by the state court. The 
Court found authority in the federal 
statute and in cases for such a dis- 
position. 

“In reaching this conclusion”, 
Judge Hastings wrote, “we are not un- 
mindful of-the possibility that West- 
brook may never be apprehended, or 
of the probability of his acquittal upon 
a second trial because of the absence 
other 
If the order of the district 
court were to stand, there must also 
be considered the possible effect of 
such a decision on many other prison- 
ers who may see a fertile field for the 
use of habeas corpus where the death 
or incompetency of court reporters 
occurs or where their stenographic 
trial notes are lost or destroyed.” 


of material witnesses or for 
reasons. 


Illinois argued that the petitioner 
should fail because he had not ex- 
hausted state remedies inasmuch as 
he had never presented the Illinois 
Supreme Court with a “bystander’s 
bill of exceptions”—a document which 
almost no one has ever seen but which 
has been talked about since Illinois’ 
oral argument in Griffin v. Illinois, 351 
U.S. 12. Judge Hastings thought the 
remedy too obscure to exhaust, but 
Judge Schnackenberg, concurring spe- 
cially, felt that the petitioner should 


have constructed a bystander’s bill, 
but nevertheless concluded that he 
agreed with Judge 
position. 


Hastings’ dis- 


Judge Finnegan dissented on the 
ground that there was no authority to 
grant relief and yet remand for a new 
trial in a state court. He doubted 
whether the Court had power to vacate 
a state conviction and he agreed with 
the action of the district judge in 
releasing the petitioner. He concluded 
that a “keen awareness of the proper 
deference owing to sovereign state 
action, in criminal cases especially, 
need not inhibit federal judges from 
granting state prisoners the drastic 
relief of release from a state peniten- 
tiary when the [Fourteenth] Amend- 
ment’s clauses have been violated”. 


(U.S. ex rel. Westbrook v. Randolph, 
United States Court of Appeals, Seventh 
Circuit, July 8, 1958, Hastings, J.) 


Criminal Procedure .. . 
jury handbook 

Although the disposition of the case 
presented no need for doing so, the 
Court of Appeals for the Second Cir- 
cuit has given an appraisal of the jury 
handbook published for use in United 
States district courts by the Judicial 
Conference and has concluded that the 


handbook “accomplishes a necessary 
purpose and that its use should be 
encouraged”. 


The defendants, seeking a new trial 
on various grounds, had shown only 
that one juror had seen the handbook 
and that juror said he regarded it as 
a generalized guide and not as in- 
structions. The had not 
shown any grounds for relief under 
these circumstances, the Court said, 
even if issuance of the handbook were 
considered a deprivation of his right 
to a fair trial, but it declared that it 
was “worthwhile” to consider the issue 
of the propriety of the handbook. 

Possibly the Court chose to do this 
because the handbook has become a 
central issue in two Circuits recently. 
In the Seventh a three-judge panel, in 
an unreported decision, criticized the 
publication and granted a new trial 
(43 A.B.A.J. 941; October, 1957), but 


an en banc Court retracted in the pub- 


defendants 
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lished version of the case, 253 F. 2d 
177 (44 A.B.A.J. 475; May, 1958), 
The Sixth Circuit had little trouble 
turning down an attack on the manual 
and at the same time finding it a valu- 
able and correct guidebook. Horton y, 
U.S., 256 F. 2d 138 (44 A.B.A.J. 782; 
August, 1958). 

Now the Second Circuit has added 
its voice. The defendants’ argument 
that the handbook deprived him of a 
fair trial was fallacious because “even 
a casual perusal... shows that it was 
not a set of instructions for any specific 
case, but rather a general guide to the 
duties of a juror for persons unfamiliar 
with this role”, wrote Chief Judge 
Clark for the Court. “Many persons 
seem to believe that they have a con- 
stitutional right to an ignorant jury 
uninformed of their function”, the 
Court continued. “To fulfill his fune- 
tion effectively, a juror should under- 
stand the place of the jury in the judi- 
cial scheme. This [jury handbook] 
helps to accomplish this salutary pur- 
pose with a minimum of the distortion 
so often found in a ‘general’ treatment 
of any subject.” 


(U.S. v. Allied Stevedoring Corpora- 
tion, United States Court of Appeals, 
Second Circuit, July 11, 1958, Clark, J.) 


Federal Tort Claims Act... 
damages 
A group of Navajo Indians in Utah 
are having a difficult time getting and 
keeping a judgment against the United 
States for the seizure and destruction 
of some horses and burros. 


The Indians’ suit was predicated on 
an allegation that the animals were 
wrongfully and unlawfully seized and 
destroyed by agents of the United 
States Bureau of Land Management 
during a range clearance program. 
They asked for and the trial judge gave 
them $100,000, but the Court of 
Appeals for the Tenth Circuit reversed, 
without considering liability under the 
Federal Tort Claims Act or the find- 
ings as to damages, on the ground 
that the animals had been lawfully 
seized and disposed of under the Utah 
“abandoned horse” statute. 220 F. 2d 
666. But the Supreme Court in turn 
reversed and remanded for specific 
findings as to damages. 351 U.S. 173. 


0 
took 
and 
017 
aga 
cor 
gest 
dist 
ste} 
of 1 
dou 
eml 
me! 
3 
wit 
pla 
pr 
ed 
we 
dic 
sor 
by 
it 
an 
ea 


ne nlUrmhmeelUrOlUrtlC KUCOAK.. FS 





F. 2d 
1958), 
‘rouble 
nanual 
a valu- 
rton V, 
|. 782; 


added 
‘ument 
n of a 
“even 
it was 
pecific 
to the 
miliar 
Judge 
ersons 
a con- 
| jury 
, the 
func- 
inder- 
» judi- 
book] 
; pur- 
ortion 
tment 


Utah 
y and 
nited 
ction 


d on 
were 

and 
nited 
ment 
Tam. 
gave 
t of 
rsed, 
r the 
find- 
und 
fully 
Utah 
. 2d 
turn 
cific 
173. 


On the remand, the district judge 
took additional testimony on damages 
and entered a judgment for $186,- 
017.50. But now the Tenth Circuit has 
again reversed because of erroneous 
computation of damages and has sug- 
gested that on the next remand the 
district judge who has heard the case 
step aside because “a casual reading 
of the two records leaves no room for 
doubt that [he] was incensed and 
embittered” by the Government’s treat- 
ment of the Indians. 


The Court found three specific faults 
with the award of damages. First, the 


plaintiffs should have been required to 
prove replacement cost and not award- 


ed damages on the theory the animals 
were unique. Secondly, the trial judge 
did not take into consideration that 
some of the herds were disposed of 
by other methods than seizure. Thirdly, 
it was error to allow damages for pain 
and suffering in a uniform amount to 
each plaintiff. 


(U.S. v. Hatahley, United States Court 
of Appeals, Tenth Circuit, July 11, 1958, 
Pickett, J.) 


Federal Tort Claims Act... 
traveling soldier 

A soldier is not in the scope of his 
employment when he is traveling on 
change-of-station orders, the Court of 
Appeals for the Ninth Circuit has ruled 
in granting the Government a sum- 
mary judgment in a Federal Tort 
Claims Act case. 


The soldier was traveling in his own 
automobile under orders transferring 
him from California to Texas. The 
orders authorized use of the auto- 
mobile, for which reimbursement was 
made. He was involved in an accident 
in California, whose law governed, 
under 28 U.S.C.A. §1346(b), as the 
“law of the place where the act or 
omission occurred”. 

The Court concluded that California 
law is that an employee making a 
change from one location to another 
does not do so in the scope of his 
employment and that the employer is 
not liable for the negligent conduct of 
the employee during the travel. The 
Court drew a distinction between “acts 
done during employment” and “acts 
done within the scope of employment”, 


and it noted that the doctrine of 
respondeat superior does not apply 
when the negligent acts occur “merely 
during employment”. In this category 
it put traveling from one place to an- 
other in a change of job location. 

In order to draw an analogy with 
civilian-employee cases, the Court con- 
cluded that there was no basis in either 
the Act or logic to make a “distinction 
which would extend the scope and ap- 
plication of the doctrine of respondeat 
superior beyond that traditionally ap- 
plied to private employers simply be- 
cause the Federal Government in its 
military capacity finds itself in the 
role of employer.” 


(Chapin v. U.S., United States Court 
of Appeals, Ninth Circuit, June 30, 1958, 
Barnes, J.) 


Hatch Act... 
no job-splitting 

Two Illinois residents have been in- 
volved in Hatch Act cases decided re- 
cently by the United States Civil Serv- 
ice Commission—one lost. 

The loser was an accountant in the 
Illinois Highway Department who had 
run for a county political office. 
Illinois has both state and _ fed- 
erally aided highways, and both are 
administered from the one state depart- 
ment. The accountant contended that 
the Hatch Act should not apply to him 
because he spent 90 per cent of his 
time on purely state-highway work and 
only 10 per cent on projects on which 
federal funds were expended. The ap- 
plicability of the Hatch Act is based on 
the use of federal funds. 

The Commission rejected this de- 
fense. It declared that it would not 
weizh the time an employee spent in 
work subject to the Act against work 
not so subject. If he does any work in 
a capacity subject to the Hatch Act, it 
said, he would be considered subject 
to it, unless a de minimus situation 
were reached. 


(Matter of Knies, United States Civil 
Service Commission, Docket No. 224.) 


A woman civil service employee of 
the Department of Health, Education 
and Welfare in Chicago did better. Her 
alleged violation of the Hatch Act was 
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service as co-chairman of the Trans- 
portation Committee of the Chicago 
Host Committee during the 1956 
Democratic National Convention. She 
proved to the Commission that the po- 
sition had nothing to do with the 
Democratic Party, was civic rather 
than political and that some Repub- 
licans had served on the same com- 
mittee. 


(Matter of Marcin, United States Civil 
Service Commission, July 15, 1958, Fed- 
eral Docket No. 1590.) 


Juries... 
right to examine 


The trial judge cannot deprive coun- 
sel of the right to conduct the voir dire 
examination personally, the Supreme 


Court of Nebraska has decided. 


Although the Court noted that the 
state’s historical trial practice had al- 
ways been to allow the parties to put 
questions on the voir dire, there was no 
previous decision squarely on the point. 
The Court indicated that the right to 
question prospective jurors is one that 
must be requested and is subject to the 
trial judge’s reasonable limitations, 
such as to pertinency, but it was not 
necessary to spell out the limitations 
because the factual situation in the case 
showed a complete denial of the right. 
The judge had conducted the exam- 
ination himself and permitted counsel 
to ask questions only through him. 


There is a wide variation in the pro- 
cedures employed in qualifying a jury 
and there is a division of authority on 
the question decided by the Court in 
this case. Where the method is pre- 
scribed by statute, courts have ruled 
that the statute governs. In most states, 
counsel conduct the voir dire, subject 
to bench rulings. But in some states, 
the judge conducts the qualification, 
maybe permitting counsel to ask some 
questions personally or by submission 
to him. This method has been advo- 


cated as the most expeditious. 


The Court in this case based its rul- 
ing on the constitutional provision for 
jury trial, coupled with the legislative 
grant of peremptory challenges. It de- 
clared that a party could not exercise 
his challenges intelligently without the 
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right to question prospective jurors 
himself. 


(Oden vy. Nebraska, Supreme Court of 
Nebraska, May 31, 1958, Wenke, J., 90 
N. W. 2d 356.) 


Meanwhile the Court of Appeals for 
the Ninth Circuit has surveyed the law 
of the federal courts on the subject and 
has reaffirmed the position that a party 
or his attorney does not have a consti- 
tutional right personally to conduct 
the voir dire. 


The federal method of jury selection 
is embodied in Rule 24(a) of the Fed- 
eral Rules of Criminal Procedure and 
Rule 47(a) of the Federal Rules of 
Civil Procedure, both of which provide 
that the court may permit counsel to 
conduct the examination of prospec- 
tive jurors or “may itself conduct the 
examination”. In the case decided by 
the Ninth Circuit, a criminal case in 
which the defendant was convicted of 
the illegal sale of narcotics, the judge 
conducted the examination but had of- 
fered to ask the defendant’s questions 
through himself. The defendant’s eoun- 
sel wanted to ask the questions him- 
self. But later he told the judge that 
he had no more questions to suggest 
and, as a matter of fact, he did not use 
all his peremptories. 


No constitutional right was violated 
by the refusal to permit personal ques- 
tioning of the panel, the Court declared. 
The test under the due process clause, 
it continued, is whether the selection of 
the jury was fair so that an impartial 
jury was obtained. “We find the voir 
dire examination permitted and under- 
taken here by the trial judge was ade- 
quate and fair to insure the defendant 
the unbiased selection of an impartial 
jury to which he was entitled”, the 
Court concluded. 

The Court also considered and found 
wanting contentions of the defendant 
that the restriction on voir dire amount- 
ed to a denial of the defendant’s con- 
stitutionally protected right to trial 
by an impartial jury because it was 
coupled with the refusal of the clerk to 
furnish the defendant with a list of 
jurors prior to trial and the use by the 
prosecutor of a sort of jury dope-book 
apparently prepared and kept up by the 
United States Attorney’s office. The 


Court noted that 18 U.S.C.A. §3432 re- 
quires advance notice of the jury list 
only in certain types of cases, primarily 
treason and capital offenses, and that 
the defendant was not entitled to the 
list in this case. As to the jury book, it 
said the use by the prosecutor of a 
“black-list” of “sympathetic jurors” or 
a “white-list” of “hanging jurors” 
could not be considered error in itself. 
It would be only the use of the list in 
certain ways to gain a prejudicial ad- 
vantage that would be considered error, 
the Court remarked, and it could find 
no such use in this case. 


(Hamer v. U.S., United States Court of 
Appeals, Ninth Circuit, August 26, 1958, 
Barnes, J.) 


Labor Law... 
state remedies 

Simply because a labor union’s 
tortious act is also declared an unfair 
labor practice by the National Labor 
Relations Act does not deprive a state 
court of jurisdiction of an action to 
recover damages for the tort. This is 
the decision of the Supreme Court of 
Ohio, on the heels of the United States 
Supreme Court’s decisions on May 26 
in United Automobile Workers v. 
Russell, 356 U.S. 634, and International 
Association of Machinists v. Gonzales, 


356 U.S. 617. 


By so ruling the Court has reversed 
the dismissal of suits against an un- 
incorporated union and five of its offi- 
cials brought by a union-member fore- 
man who sought damages on allega- 
tions that he was deprived of his em- 
ployment by union activity. The com- 
plaint charged that the union started a 
strike against the plaintiff's employer 
for the sole purpose of coercing the 
employer to discharge him. 

Turning down the argument of the 
union and its officers that the state 
court was without jurisdiction to award 
judgments, the Court declared that the 
National Labor Relations Board did 
not have exclusive jurisdiction simply 
because the union’s activity was an 
unfair labor practice. “The federal act 
does not expressly or by implication 
deprive the plaintiff of his common- 
law right of action in tort for dam- 
ages”, the Court declared. 


The Court had little trouble dismiss- 
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ing the claim that the plaintiff should 
first be required to exhaust remedies 
provided by the constitution and by- 
laws of the union. This would be 
requiring a vain thing, the Court 
stated, “especially since it has not 
been pleaded or established that the 
union has internal remedies available 
to the plaintiff”. 


(Perko v. Local No. 207 of Inter- 
national Association of Bridge, Structural 
and Ornamental Iron Workers Union, 
Supreme Court of Ohio, July 2, 1958, 
per curiam, 168 Ohio St. 161.) 


Libel and Slander .. . 
abused privilege 

Two West Virginia state legislators 
have had their libel judgments against 
the Charleston Gazette affirmed by the 
Supreme Court of Appeals of West Vir- 
ginia. 

The newspaper stated in an editorial 
that both legislators, who were also in 
the insurance business, had been allot- 
ted fire insurance policies on state 
property through the executive branch 


of the state. The amount of the pre- 
miums was stated. There was no doubt 
that this much of the editorial was 
true; the libel suit arose from and re- 
volved around the insinuations that 
accompanied these factual statements. 


The gist of the newspaper charge was 
that the insurance business was allotted 
to legislator-insurancemen for the pur- 
pose of “buying” their support for the 
state administration. Speaking of the 
legislators who got the insurance busi- 
ness, the editorial charged: 


. . . They are the Governor’s marion- 
ettes on the Senate and House floors, 
and they jump when ordered to—like 
Kukla and Ollie of television fame. 

It’s easy to see that they’ve sold their 
votes—sold out their constituents—for 
a price. They’re more dedicated to 
their own creature comforts than to the 
comforts and welfare of the folks back 
home. 


In affirming judgments of $5,000 and 
$8,000, the Court conceded, as did the 
plaintiffs, that the publication was qual- 
ifiedly privileged, but it held that the 
newspaper had lost the privilege be- 
cause of the excesses, abuses and false 
imputations of the editorial. The Court 
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ruled that the trial judge did not err in 
instructing the jury that the “privilege 
has been abused and exceeded”. The 
vehement and violent nature of the ac- 
cusations, coupled with the absence of 
any substantial proof of them, fully 
supported the instruction, the Court 
declared. 

The defendant also relied on a state 
constitutional provision that there may 
be no recovery for libel if the “matter 
charged as libelous is true and was 
published with good motives and for 
justifiable ends”. But the Court ruled 
that a mere showing of the practice of 
awarding state insurance to legislators 
did not prove or even impliedly sup- 
port the extreme statements made in 
the editorial and that the defendant’s 
good-motives justification had not been 
proved. 


(England v. Daily Gazette Company 
and Bower v. Daily Gazette Company, 
Supreme Court of Appeals of West Vir- 
ginia, July 3, 1958, Given, J., 104 S.E. 
2d 306 and 317.) 


Segregation ... 
schools and pools 


We say that the time has not yet 
come in these United States when an 
order of a federal court must be whit- 
tled away, watered down, or shamefully 
withdrawn in the face of violent and 
unlawful acts of individual citizens in 
opposition thereto. 


Italicizing this sentence, the Court of 
Appeals for the Eighth Circuit reversed 
a district court order giving the Little 
Rock school board a two and one-half 
years’ delay in putting its integration 
plan into effect. The Federal District 
Court for the Eastern District of Arkan- 
sas had based its suspension order on 
its “equitable discretion and good 
judgment so as to allow a breathing 
spell in Little Rock, while at the same 
time preserving educational standards 
at Central High School”. 163 F. Supp. 
13, 27-28. 

While the Court recognized that con- 
siderable violence had resulted during 
the 1957-58 school year at Central High 
because of the presence of Negro stu- 
dents and that both federal and na- 
tional guard troops had been used, it 
declared that those even 
though adversely affecting normal edu- 


incidents, 


cational processes, “are insufficient to 
constitute a legal basis for suspension 


of the plan to integrate the public 
schools in Little Rock”. To hold other- 
wise, the Court stated, would be to 
withhold rights guaranteed by the Fed- 
eral Constitution. 

“The issue plainly comes down to 
the question of whether overt public re- 
sistance, including mob protest, con- 
stitutes sufficient cause to nullify an 
order of the federal court directing the 
board to proceed with its integration 
plan”, the Court said. Giving its an- 
swer, the Court continued: “An affirm- 
ance of ‘temporary delay’ in Little Rock 
would amount to an open invitation to 
elements in other districts to overtly act 
out public opposition through violent 
and unlawful means.” 

The Court had a nice word for the 
school board’s action in formulating 
and putting into effect an integration 
plan in the face of opposition from the 
Arkansas Governor, but it ventured that 
the board might have avoided some of 
the trouble it experienced last year had 
it sought injunctive help from the 
courts and had it exercised more rigid 
discipline at Central High. 

Dissenting and emphasizing that the 
school board had acted in good faith 
in attempting integration, one judge 
thought the district judge’s order was 
a wise exercise of judicial discretion 
that should not be disturbed. 


(Aaron v. Cooper, United States Court 
of Appeals, Eighth Circuit, August 18, 
1958, Matthes, J.) 


(Note: On September 12, 1958, the 
Supreme Court of the United States, 
after having reconvened in a special 
term to hear appeals when the Eighth 
Circuit stayed its mandate for thirty 
days, affirmed the Eighth Circuit’s 
decision, lifted the stay and ordered 
the Little Rock board’s integration plan 
resumed. The Court had heard argu- 
ments on August 28 and September 11. 
It announced its judgment without de- 
lay in the view of the “imminent com- 
mencement of the new school year at 
the Central High School in Little 
Rock”, and it said that an “expression 
of views supporting our judgment will 
be prepared and announced in due 
course”’.) 


An indication of what the courts 
might say when and if some Southern 


What’s New in the Law 


states carry out plans to close and per- 
haps sell their public schools to avoid 
integration is given by the United 
States District Court for the Middle 
District of North Carolina. It has ruled 
that no obstacle stands in the way of 
the closing and sale of an all-white 
public swimming pool by Greensboro, 
North Carolina. 

There is no doubt about the square- 
ness with which the question was pre- 
sented to the Court. It phrased it itself 
as: “Whether defendants may sell Lind- 
ley Park swimming pool for the sole 
purpose of avoiding the duty imposed 
upon them to permit use of the pool by 
both Negro and white citizens of 
Greensboro under like terms and con- 
ditions, and for the sole purpose of 
defeating the constitutional rights of 
plaintiffs. . . .” 

Finding no statutory requirement 
that a city must construct or operate a 
swimming pool, the Court concluded 
that unless persons under the same cir- 
cumstances and conditions are treated 
differently there can be no discrimina- 
tion. “If the swimming pools are closed 
and sold”, the Court declared, “the 
rights of all groups will be equal, and 
it must follow that the closing or sale 
will not discriminate against anyone.” 

The city proposed a public sale and 
the Court said that it could not assume 
that the pool would be purchased “by 
white persons and operated for white 
persons only”. But it deferred the en- 
try of an order dismissing the plain- 
tiffs’ action until thirty days after the 
sale, giving the plaintiffs a chance in 
that time to show “that the sale was 
not bona fide in the sense that there 
was collusion between the defendants 
and the successful bidder regarding the 
future use of the pool”. 


(Tonkins v. City of Greensboro, United 
States District Court, Middle District of 
North Carolina, May 23, 1958, Stanley, 
J., 162 F. Supp. 549.) 


Unauthorized Practice .. . 
title companies 

The Supreme Court of Nevada has 
affirmed an unauthorized-practice-of- 
law injunction against a Las Vegas 
title insurance company, but has re- 
fused to enjoin the company from pre- 
paring purchase-and-sale agreements, 
escrow agreements and escrow instruc- 
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tions. Remaining proscribed are deeds, 
notes, chattel mortgages, trust deeds, 
assignments and bills of sale. 


The fact-showing was that buyers 
and sellers were brought by the realtor 
to the title company and the purchase- 
and-sale agreement was then prepared 
by title company employees from the 
instructions furnished by the parties. 
There was no showing that this was 
done in any cases other than those in 
which the title company acted as es- 
crow agent and insurer. The parties 
were advised that certain documents 
would be required to consummate the 
sale and that the title insurer would 
prepare them and have them checked 
by its attorney, unless the parties de- 
sired their own attorneys to perform 
those services. The parties would per- 
mit the company to prepare the 
documents and the company attorney 
to examine them. No separate charges 
were made for these services. 


The Court thought that the drafting 
of the escrow instruments and the sale 
contracts were but routine, clerical 
acts, but, it continued: “The difficulty 
with the company’s position is that 
its services did not end with the 
clerical preparation of the instruments 
by the escrow officer and the stenog- 
rapher. It was the company itself 
which judged of the legal sufficiency 
of the instruments to accomplish the 
agreement of the parties.” 


The Court then went on to note that 
there was a complete lack of attorney- 
and-client relationship between either 
party to the transaction and the title 
company’s attorney, whose concern with 
the legality of the instruments was 
from the point of view of the title 
insurer rather than of the parties. 
“Insurance may well be reassuring”, 
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the Court remarked, “but it is no com- 
plete substitute for legality.” Passing 
judgment on the legal sufficiency of 
the instruments to accomplish the 
wishes of the parties is the practice of 
law, the Court declared, and not merely 
a clerical act. 

The Court recognized that an 
apparent exception has been carved 
out by recent unauthorized practice 
cases in which lay companies have 
been permitted to perform legal 
services if in connection with a service 
legitimately offered by the lay or- 
ganization or if in the public interest 
because of practical necessity. This 
case provided neither basis, the Court 
said. 


(Pioneer Title Insurance & Trust 
Company v. State Bar of Nevada, Su- 
preme Court of Nevada, June 6, 1958, 
Merrill, J., 326 P. 2d 408.) 


Verdicts ... 
installment plan 

What might be termed a “spendthrift 
verdict” has been approved by the Su- 
preme Court of Oklahoma. The verdict: 
an award in a damage suit of $36,000 
“to be paid at $150 per month for 
twenty years”. 

Neither party had objected to the 
verdict when it was returned and the 
trial judge discharged the jury. Later 
the defendant attacked it twice, with a 
denial of its motion each time. But 
the trial judge did strike out the words 
referring to the method of payment as 
surplusage. 

With this the Oklahoma Court did 
not agree. It pointed out that the ver- 
dict was not invalid, although it was 
neither suggested nor authorized by 
the instructions and should not have 
been returned or received in that form. 


Since it was received without objection 
in that form, however, the Court con- 
tinued, it should not be struck down 
later. The Court declared that courts 
cannot change a verdict after a jury 
has been discharged. 

The Court reinstated the verdict in 
its original form, with each monthly 
installment to draw interest from its 
due date. 


(M & P Stores, Inc. v. Taylor, Su- 
preme Court of Oklahoma, May 13, 1958, 
Corn, J., 326 P. 2d 804.) 


What’s Happened Since... 
On June 30, 1958, the Supreme Court 
of the United States: 

AFFIRMED (unanimously) the deci- 
sion of the New York Court of Appeals 
in Lerner v. Casey, 2 N.Y. 2d 355, 141 
N.E. 2d 533 (43 A.B.A.J. 447; May, 
1957), that no constitutional rights of 
a municipally employed subway con- 
ductor were violated by his suspension 
under the New York Security Risk Law 
for refusing to answer questions as to 
whether he was a member of the Com- 
munist Party, the refusal being ground- 
ed on the Fifth Amendment privilege 
against self-incrimination. 

DISMISSED APPEAL in Atkinson V. 
Superior Court, 316 P. 2d 960 (44 
A.B.A.J. 171; February, 1958), leav- 
ing in effect the decision of the 
Supreme Court of California that a 
California court had jurisdiction to 
grant musicians an injunction to pre- 
vent a trustee’s holding the musicians’ 
royalties from using them for certain 
purposes, although personal service 
on the trustee in California had not 
been obtained. In the United States 
Supreme Court the case was styled 
Columbia Broadcasting System Vv. 
Atkinson. 
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Activities of Sections 








SECTION OF 

INSURANCE, NEGLIGENCE 

AND COMPENSATION LAW 

The twenty-fifth Annual Meeting of 
the Section of Insurance, Negligence 
and Compensation Law was held at 
The Ambassador Hotel in Los Angeles 
with Section Chairman L. J. Carey, of 
Detroit, presiding. 

With more than one thousand whem- 
bers of the Section and their guests 
attending, the meeting was considered 
singularly successful and interesting. 

All committees within the Section 
were represented on the program— 
either on an individual basis or par- 
ticipating with other committees. 

Of particular significance to the op- 
eration of the Section for the coming 
years was the appointment this year by 
Chairman Carey of a “Committee on 
Committees”— the purpose of which 
was to study committee organization, 
function and purpose, membership and 
accomplishments. Recommendations of 
the committee, which will be an- 
nounced subsequently, would tend to 
make committee activities broader and 
more attractive to present and pros- 
pective Section members. Stanley C. 
Morris, of Charleston, West Virginia, 
who has succeeded Mr. Carey as Sec- 
tion Chairman, stated that the Com- 
mittee will continue its study. 

Highlights of the meeting included 
a panel discussion on the afternoon of 
August 25; the subject being “Compen- 
sation Regardless of Fault”. Wyatt 
Jacobs, of Chicago, a member of the 
Council, introduced the Automobile 
Committee Chairman, George FE. Allen, 
of Richmond, who presided. Speakers 
were P. L. Thornbury, of Columbus, 
Ohio, Leo S. Karlin, of Chicago, Ed- 
ward P. Gallagher, of Indianapolis, 
and George M. Schlotthauer, of Madi- 
son, Wisconsin. Public interest in this 
subject is obvious and a full house 


listened to the opinions of these 
speakers. 


George Murphy, spokesman for the 
motion picture industry, was the speak- 
er at the Section’s Annual Luncheon. 
Mr. Murphy contended that all persons 
should recognize the need for highest 
moral standards in the performance of 
their professional and civic duties and 
responsibilities. He pointed out that 
all citizens have asstake in the conduct 
of business, professional and govern- 
mental affairs. Individual awareness of 
this is a requisite as our society be- 
comes more complex and as _ inter- 
dependence among peoples of all na- 
tions is of greater importance. 

All of August 25 was devoted to the 
Legal-Insurance Aspects of Atomic En- 
ergy. This is the first time such a pro- 
gram has been presented. Among the 
prominent speakers were F. Britton 
McConnell, Insurance Commissioner of 
California, A. W. Murphy, of New 
York, Edmund D. Leonard and Dr. L. 
H. Garland, of San Francisco, Dean E. 
Blythe Stason, of Ann Arbor, and 
George Gore, of Hawthorne. California. 

A panel, moderated by James B. 
Donovan, of New York, followed on 
“The Impact of the Atom on Property 
and Marine Insurance”. Speakers were 
Ambrose B. Kelly, of Providence, J. 
Raymond Berry, of New York, and 
Louis W. Niggeman, of San Francisco. 

The dinner-dance that evening was 
an outstanding success with Gordon H. 
Snow, of Los Angeles, as Chairman of 
Arrangements. More than seven hun- 
dred and fifty members and their guests 
were present in the Embassy Room of 
The Ambassador. 

Charles E. Pledger, Jr., of Washing- 
ton, presided on the morning of August 
28 when his Committee on Trial Tactics 
presented: “Whiplash Injuries, the Le- 
gal and Medical Aspects”. The mod- 
erator was Judge Clarence B. Runkle, 
of Los Angeles; speakers were John 
Lewis King, of San Bernardino, and 
Dr. Harold E. Crowe, of Los Angeles. 

Kenneth Martin Worthy’s paper on 
“Federal Taxation and Life Insurance” 


was presented by the Life Committee. 

The concluding address by Sir Wil- 
liam Charles Crocker was interesting 
and especially entertaining. Sir Wil- 
liam Charles, former President of the 
Law Society of England, was intro- 
duced to a capacity audience by L. 
Duncan Lloyd, of Chicago. 

The 1958-1959 Section officers are 
Stanley C. Morris, of Charleston, West 
Virginia, Chairman; John J. Wicker, 
Jr., Richmond, Chairman-Elect; Wel- 
come D. Pierson, Oklahoma City, Vice 
Chairman, and Robert P. Hobson, 
Louisville, Secretary. (Because of other 
American Bar Association commit- 
ments, Mr. Hobson resigned and Low- 
ell D. Snorf, Jr., of Chicago, was 
elected to succeed him.) New council 
members are John R. Dixon, of St. 
Louis, and C. C. Fraizer, of Lincoln, 
Nebraska, and,George E. Beechwood, 
of Philadelphia, who was re-elected 
Section Delegate to the House. 


SECTION OF JUDICIAL 
ADMINISTRATION 


The Annual Meeting in Los Angeles 
marked the completion of an outstand- 
ingly successful year for the Section. 
Under the chairmanship of Mr. Justice 
Clark, membership grew almost to the 
two thousand mark, and the Section 
participated in every American Bar 
Association Regional Meeting with pro- 
grams of national interest. 

At Los Angeles the Chief Justices of 
the states were guests of honor on an 
ocean cruise aboard a private yacht. 
The Section’s annual luncheon in 
honor of state and federal judges and 
the annual dinner in honor of the 
judiciary taxed the respective capaci- 
ties of the Biltmore and Statler, and 
the ticket supply for each event was 
exhausted much earlier than expected. 
Mr. Justice Brennan spoke informally 
at the luncheon and J. Edgar Hoover 
keynoted the Law and Laymen Pro- 
gram which followed. At the Annual 
Dinner, which was attended by a long 
list of luminaries headed by the Chief 
Justice of the United States, the speak- 
ers were the Attorney General of the 
United States and Chief Justice John 
R. Dethmers of the Supreme Court of 
Michigan, Chairman of the Conference 


of Chief Justices. A highlight of the 
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dinner was the presentation of a hand- 
some scroll to Mr. Justice Clark in rec- 
ognition of his great contribution to 
the Section during the past year. 
Other events included the jointly 
sponsored National Traffic Program, 


luncheon and reception keynoted by 


Robert Young of movie and T.V. fame, 
addressed by T. S. Petersen, President 
of Standard Oi! of California. Also, 
either given by the Section or jointly 
sponsored were panels on Uniform 
Rules of Evidence and Tasks of the 
Trial Judge. 

At the Section meeting Chief Judge 
Emory H. Niles of the Supreme Bench 
of Baltimore City was elected Chair- 
man to succeed Mr. Justice Clark, and 
it was announced that Mr. Justice 
Clark had agreed to continue his active 
interest in the work of the Section as 
Co-ordinator of the State Committees. 
Following the election of officers there 
was an instructive and thought-provok- 
ing outline of the work now being done 
in North Carolina looking toward a 
complete revision of the entire judicial 
system of the state, the surveys for 
which have been conducted by the Uni- 
versity of North Carolina’s Institute of 
Government. 

The Section is now making plans for 
another year of progress in carrying 
out its primary objective—the improve- 
ment of the administration of justice 
both in the states and in the federal 
system, through the active interest and 
participation of judges, lawyers and 
laymen. 


SECTION OF 
TAXATION 

Under the leadership of Chairman 
Lee I. Park, of Washington, D.C., the 
Annual Meeting of the Section of Tax- 
ation (which has now reached a mem- 
bership of over 7,200), was held in Los 
Angeles, August 23 through 26. 

After meetings of the officers and 
Council on August 21, and of the Coun- 
cil and Committee Chairmen on Au- 
gust 22, three days were devoted 
primarily to committee reports and 
proposed legislation. The printed An- 
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nual Program (which ran to approxi- 
mately 325 pages), in addition to 
detailing the proposed legislative rec- 
ommendations and summarizing other 
committee activities, contained digests 
of important new cases, rulings and 
regulations in the field of taxation. 


The Section adopted recommenda- 
tions of its Council to amend the Sec- 
tion By-Laws with respect to dues and 
for legislation to restore the Chief 
Counsel of the Internal Revenue Serv- 
ice to his former position as a statutory 
officer appointed by the President and 
confirmed by the Senate. Both of these 
recommendations were adopted by the 
House of Delegates of the Association. 
Twenty-three recommendations for leg- 
islation, proposed by committees of the 
Section, were adopted by the Section 
and received the approval of the House 
of Delegates. These legislative recom- 
mendations will be transmitted to the 
appropriate committees of Congress 
during the next session. A legislative 
proposal of the Exempt Organizations 
Committee of the Section, pertaining to 
the deductibility of patronage dividends 
by a co-operative and their taxability 
to the patrons, was adopted by the Sec- 
tion by a close vote after heated de- 
bate, but was subsequently tabled by 
the House of Delegates. 


At a luncheon session on August 24, 
an address was delivered by William 
J. Jameson, United States District 
Judge for the District of Montana, a 
former President of the American Bar 
Association, on “The Relationship of 
Lawyers and Certified Public Account- 
ants in Federal Tax Practice under the 
Draft of the Code of Conduct”. Judge 
Jameson’s remarks will be published in 
a later issue of the AMERICAN Bar As- 
SOCIATION JOURNAL. 


At one of the business sessions, Arch 
M. Cantrall, Chief Counsel of the In- 
ternal Revenue Service, informally ad- 
dressed the Section with respect to 
current developments relating to the 
operation of the Chief Counsel’s office. 
Mr. Cantrall’s remarks will be pub- 
lished in the next issue of the Section 
of Taxation Bulletin. 





A technical session was held on the 
morning of August 26 on “The Tax 
Problems of the Independent Motion 
Picture and Television Producer”. The 
program was introduced by Arthur B. 
Willis, of Los Angeles. A well-known 
star of the entertainment field, Desi 
Arnaz, appeared in the role of a pro- 
ducer who with his regular attorney, 
played by Harold D. Berkowitz, con- 
sulted two tax attorneys, Lawrence 
Irell and Arthur Manella, who pre- 
sided at the tax conference. 


A special session on state and local 
taxes was held during the afternoon of 
August 26. Presented were: (1) a re- 
port of the Subcommittee on Simplifica- 
tion of Multi-State Income Taxation; 
(2) a report on Severance Taxes, with 
Special Emphasis on Off-shore Oil and 
Gas Production, by Dr. Arthur Lynn, 
Department of Economics, Ohio State 
University; and (3) a two-part dis- 
cussion and debate on the subject “Does 
the Tax Structure of a State Appre- 
ciably Influence the Location of New 
Industries”, by James H. Maloon and 
George D. Brabson. 


The Committees on Corporate Stock- 
holder Relationships, Income Taxation 
of Estates and Trusts, and Taxation of 
Partnerships, distributed comprehen- 
sive analyses of the reports of the 
Advisory Groups to the House of Rep- 
resentatives’ Ways and Means Commit- 
tee on Subchapters C, J and K of the 
Internal Revenue Code of 1954. Copies 
of these comments may be obtained, 
upon request, from the Washington 
office of the Tax Section. 


The Section elected the following 
officers for the current year: Lee I. 
Park, of Washington, D. C., Chairman; 
William R. Spofford, of Philadelphia, 
Vice Chairman; and Hover T. Lentz, 
of Denver, Secretary. 

The following were elected as Coun- 
cil members for three-year terms: Ed- 
win S. Cohen, of New York City; 
Austin H. Peck, Jr., of Los Angeles; 
and Andrew B. Young, of Philadelphia. 
David W. Richmond, of Washington, 
D. C., was elected Section Delegate to 
the House of Delegates. 
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Come to Chicago! 

Calling all J.B.C.-ers. If you would 
like to meet the gay and capable legal 
gentlemen who are guiding the for- 
tunes of the American Bar Associa- 
tion’s Junior Bar Conference during 
1958-1959 (and pictured below), come 
to Chicago, February 20-22. The occa- 
sion is a meeting of Junior Bar repre- 
sentatives from the Sixth, Seventh and 
Eighth Circuits, scheduled in conjunc- 
tion with the American Bar Association- 
Junior Bar Conference Midyear Meet- 
ing. 

All lawyers are welcome. The larger 
the attendance, the more pleasant and 
educational the meeting. For informa- 
tion, write Charles O. Brizius, Confer- 
ence Administrative Assistant, 1155 E. 
60th Street, Chicago 37, Illinois. 


New Junior Bar 
Conference Officers 

Since their election at the Annual 
Meeting, the new Conference officers 
have been happily expediting the Jun- 
ior Bar Conference’s business. Kirk 
M. McAlpin, of Savannah, is Chair- 
man, while Gibson Gayle, Jr., of Hous- 
ton, is serving as Vice Chairman and 
William Reece Smith, Jr., of Tampa, 
is Secretary. Assisting the officers are 
four Directors—James M. Ballengee, 
of Philadelphia, James J. Bierbower, of 
Washington, D.C., Kenneth J. Burns, 
Jr., of Chicago, and Bryce M. Fisher, 
of Cedar Rapids, Iowa. 

The officers and directors will met 
on October 3 and 4, in Portland, Maine, 
to further Conference plans for the 
year 1958-1959. This Directors’ meet- 
ing will coincide with the American 
Bar Association’s Northeast Regional 
Meeting and a gathering of Junior Bar 
representatives from the First, Second 
and Third Circuits. This October ses- 
sion provides a splendid forum for an 
exchange of ideas and a discussion of 
successful projects or activities re- 


cently undertaken by younger lawyers’ 
groups from Maine to Pennsylvania. 


Nine New Councilmen Added 

The Junior Bar Executive Council 
for 1958-1959 includes the following 
(in addition to the officers and Con- 
ference Delegate to the American Bar 
Association House of Delegates, Bert 
H. Early, of Huntington, West Vir- 
ginia) : 

Donald J. Evans, of Boston, Massa- 
chusetts, First Circuit; Carl W. Nielsen, 
of Hartford, Connecticut, Second Cir- 
cuit; Paul L. Jaffe, of Philadelphia, 
Pennsylvania, Third Circuit; Walter 
R. Tabler, of Baltimore, Maryland, 
Fourth Circuit; J. Rex Farrior, Jr., of 
Tampa, Florida, Fifth Circuit; Richard 
H. Allen, of Memphis, Tennessee, Sixth 
Circuit; John S. Rendleman, of Car- 
bondale, Illinois, Seventh Circuit; C. 
Paul Jones, of Minneapolis, Minnesota, 
Eighth Circuit; Calvin H. Udall, of 
Phoenix, Arizona, Ninth Circuit; Rob- 
ert B. Keating, of Denver, Colorado, 


Tenth Circuit; Lewis A. Dysart, of 
Kansas City, Missouri, at Large Fifth 
and Eighth Circuits; Richard D. Bar- 
ger, of Los Angeles, at Large Ninth 
and Tenth Circuits; and James R. 
Stoner, of Washington, D.C., District 
of Columbia Circuit. 

Messrs. Nielsen, Tabler, Allen, Jones, 
Keating and Barger were elected at the 
Annual Meeting. Messrs. Farrior, Ren- 
dleman and Dysart were designated 
by the Executive Council to fill vacan- 
cies. 

The new Executive Council held its 
initial 1958-1959 meeting on August 
26 at Los Angeles and will convene 
for its regular midyear session at Chi- 
cago on February 21 and 22. 


Annual Meeting Recap 

Bouquets for our hosts. For those of 
us fortunate enough to have been in 
attendance at the American Bar Asso- 
ciation Junior Bar Conference Annual 
Meeting in Los Angeles last August, a 
special “thank you” must be said for 
the wonderful California hospitality ar- 
ranged by Annual Meeting Committee 
Chairman Richard F. Alden and his 
host group. Especially unforgettable 
was the dinner-dance held at the beau- 
tiful Beverly Hilton. 

The Junior Bar Conference Annual 
Meeting marked the initiation of Con- 
ference activity under its newly adopt- 
ed reorganization plan. The highlight 
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Active young lawyers on the Executive Council of the Junior Bar Con- 
ference, include (seated) William Reece Smith, Jr., Kirk M. McAlpin, 
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of the new Junior Bar Conference 
format was the convening of the first 
session of the Conference Assembly, 
composed of delegates from all Junior 
Bar Conference affiliated Junior Bar 
groups. 

Robert R. Richardson, of Atlanta, 
Georgia, was elected speaker, while 
John G. Weinmann, of New Orleans, 
Louisiana, was named clerk. The As- 
sembly adopted rules for Conference 
procedure and approved basic policy 


matters. 

A splendid delegates’ workshop was 
also presented under the direction of 
C. Cullen Smith, of Waco, Texas, for 
the benefit of the Conference Assembly. 


The traditional debate, sponsored by 
the Conference on Personal Finance 
Law, was held on August 25. The topic 
concerned the legality of interest 
charges under revolving credit plans. 


The winners were James M. Ballengee, 
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The following article 


calls attention to the probability that artificially 


stimulated letter campaigns are subject to the Federal Regulation of 


Lobbying Act. The author is Professor of Law in the University of Cali- 
fornia at Berkeley and is widely known as a student and writer in the 
fields of legislation and administrative law. 





Lobbyists’ Letters 


by Frank C. Newman 


The Federal Regulation of Lobbying 
Act does not proscribe lobbying, but it 
does require that lobbyists’ expendi- 
tures and certain related facts be dis- 
closed.' Its constitutionality was up- 
held and crucial ambiguities were re- 
solved by the Supreme Court in 1954 
in United States v. Harriss. The De- 
partment of Justice has evidenced no 
intent to enforce the statute aggres- 
sively,® but published reports show that 
many groups and individuals are mak- 
ing a conscientious effort to comply.* 

Unfortunately, there is reason to be- 
lieve that on one point, at least, some 
people are being given incorrect legal 
advice. In the Harriss case Chief Jus- 
tice Warren stated that there were three 
prerequisites to coverage under the 
Act: 


must have solicited, 
received contribu- 


(1) the “ 
collected, or 
tions; 


person” 


(2) one of the main purposes of such 
“person,” or one of the main pur- 
poses of such contributions, must 
have been to influence the passage 
or defeat of legislation by Con- 
gress; 

(3) the intended method of accom- 
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plishing this purpose must have 
been through direct communica- 
tion with members of Congress.5 
He further declared that “to influence 
. legislation” should be construed to 


“we 


mean “ ‘lobbying in its commonly ac- 
[that is,] . direct 


communication with members of Con- 





cepted sense’ 


gress on pending or proposed federal 
legislation. The legislative history of 
the act makes clear, that, at the very 
least, Congress sought disclosures of 
such direct pressures, exerted by the 
lobbyists themselves or through their 
hirelings or through an artificially stim- 
ulated letter campaign.” © 

It now appears that those last seven 
words, dealing with lobbyist-sponsored 


of Philadelphia, Pennsylvania, and 
James J. Bierbower, of Washington, 
D.C.; Robert H. Geffs, of Janesville, 
Wisconsin, and Edward E. Murphy Jr., 
of St. Louis, Missouri, also participated. 
Among those elected as Assembly 
Delegates io the American Bar Associa- 
tion House of Delegates were two very 
able past-chairmen of the Conference, 
C. Baxter Jones, Jr., of Atlanta (Chair- 
man in 1954), and William C. Farrer, 
of Los Angeles (Chairman in 1957). 


letters to Congressmen, are sometimes 
overlooked. In the February 7 issue of 
the 1958 Quarterly 
Weekly Report, for instance, the edi- 
tors state: “U.S. v. Harriss . . . in 
effect limited the lobby law’s applica- 
bility to ‘direct communication with 
members of Congress’. 


Congressional 


This presum- 
ably means that a group need not re- 
port money it spends to generate a let- 
ter writing campaign for or against a 
bill before Congress [ page 151].” Simi- 
larly, the Wall Street Journal for March 
12, 1956, declared: “The Supreme 
Court . . . ruled that lobbying must in- 
clude direct communication with Con- 
gress. It excluded such indirect action 
as merely urging voters to write their 
lawmakers [page 12].” Also, there are 
several respected sources where, by 
“arti- 
ficially stimulated letter campaign’, the 
reader is encouraged to infer that the 
act would not be applicable to such a 
campaign.‘ 

The Court’s language was not equiv- 
ocal. If the spender 


omission of any reference to 


is otherwise cov- 
ered by the act, it seems clear that his 
expenditures for artificially stimulated 
letter campaigns ought to be reported; 
and this interpretation of the Harriss 
case is endorsed by many authorities.® 
We have often been reminded of the 
impact on legislation of letters to 


Congressmen from constituents and 





1. 2 U.S.C. §§ 261-270 (1946). 

2. 347 U.S. 612 (1954). 

3. See S. Rev. No. 395, 85th Cong., Ist Sess. 
(1957) page 66; cf. NEWMAN AND SURREY ON 
LEGISLATION (1955) age 55. 

E.g., see ee es Report Spending Over 
$1 Million in 1958”, 16 Conc. Q. Weekty Rep. 
607 (1958). 

5. 347 U.S. at 623. 

6. Id. 620 (italics added). He quoted the 
followin from the 1946 Senate and House re- 
ports: The Act applies] .. . chiefly to three 
distinct classes of so-called lobbyists: First. 
Those who do not visit the Capitol but initiate 
propaganda from all over the country in the 
form of letters and telegrams... . Id. note 10. 

7. E.g., see Speech of the Associate General 


Counsel of the U.S. Chamber of Commerce at 
the Chicago Conference on Association Activi- 
ties and the Law, May 23, ages e5 (mimeo); 
Blaisdell, Lon Evils affie Congress, 
WASHINGTON Post, November 11, 1956, 
Notes, 98 L. ed. 1006, 1007 (1954); 39 Munn. L. 
Rev. 214, 217 (1955); cf. Everberg, The Law of 
Lonbyind: 62 Communctat L. J. 68, 70 (1957). 
g., see 16 N. A. M. Law Dic. 17, 19 (1954) 
(“it would appear that the Court considers a 
‘stimulated letter campaign’ to be the equiva- 
lent of ‘direct lobbying’ "’); Lamb and Kittelle, 
Trape Association Law aNnpD Practice (1956) 
page 157; Kennedy, Congressional Lobbies: A 
Chronic Problem Re-examined, 45 Gro. L. J. 
vases 554 (1957); Note, 49 Nw. L. Rev. 807, 810 
( 


age E3; 















othe 
ficié 
of é 
reas 
sho 
oth 

7 
cou 
spe 
can 
stir 
rea 
are 
ma 


1) 


fa 


st 


= -—- = © ® S&F wc 


- * 



















































and 
igton, 
sville, 
y Jr., 
vated, 
sembly 
socia- 
very 
ence, 
thair- 
arrer, 
7). 


times 
ue of 
rterly 
: edi- 
. in 
plica- 
with 
‘sum- 
ot re- 
a let- 
nst a 
Simi- 
larch 
reme 
st in- 
Con- 
ction 
their 
e are 
; by 
‘arti- 
, the 
t the 
ch a 


juiv- 
cov- 
t his 
lated 
‘ted; 
rriss 
ies.5 
' the 
s to 


and 


‘ce at 
ctivi- 


gress, 


others. When those letters are arti- 
ficially stimulated and are the product 
of a lobbyist’s campaign, is there any 
reason in law or policy why their cost 
should not be disclosed, along with 
other lobbying costs? 

There will be borderline cases, of 
course, where attorneys may have to 
speculate as to whether a particular 
campaign for letters was artificially 
stimulated. Regarding requests that the 
readers write to his Congressman which 
are stated in serial publications, there 
may be doubts as to whether particular 


publications are exempted from the act 
as “regularly published periodicals”! 
It may be that amendments are needed 
to clarify those and other ambiguities, 
and statutory language to articulate the 
desired goals exactly is not easily 
drafted.'! Nonetheless, most lobbyists 


Department of Legislation 


should not have difficulty in categoriz- 
ing most of their letter campaigns, and 
it is to be hoped that misreadings of 
the Chief Justice’s Harriss opinion will 
not result in illegal failures to disclose 


the required data. 





9. E.g., see Sell, ‘““Lobbying: An Institution 
in the Tegislative Process”, 42 A.B.A.J. 356 
(1956): La Roe, The Other Side of Lobbying, 
23 ICC P.J. 771, 773 (1956); S. Rep. No. 395, 
supra note 2, at 65. For recent illustrations of 
artificially stimulated letter campaigns, see 
Charles S. Rhyne, letter to Bar Officials regard- 
ing S. 420 and H.R. 3813, June 25, 1958; broad- 
side letter regarding H.R. 11470 from American 
Bar Association Special Committee on Lawyers 
in the Armed Services, April 18, 1958. Also see 
Oil Company Pressures, 15 Conc. Q. WEEKLY 
Rep. 317 (1957); Ghosts All, Tue Reporter, June 
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The Stripper’s Right to Depletion 


By Lipman Redman, Washington, D. C. 


For those of you who have come this 
far because of the title, let me now 


“ 


hasten to say that our “stripper” is a 
strip miner of coal: one who engages 
in the business of mining coal by re- 
moving the overlying earth—or over- 
burden—where the coal lies sufficiently 
close to the surface of the earth to 
make it more economical to extract it 
by stripping than by deep mining meth- 
ods. The strip miner is having his prob- 
lems: the coal company-land owner for 
whom and on whose land the stripping 
is done, and the Government (in some 
instances anyway) are disputing his 
right to a share of the deduction for 
depletion. Although these problems are 
considerably less dramatic than the 
usual depletion issues which rate news- 
paper treatment (the political and ideo- 
logical questions of which industries 
and groups rate “specialized” or “pref- 
erential” treatment), since they are 
now the subject of petitions for cer- 
tiorari to the Supreme Court, they ap- 
pear to warrant discussion here. 

The business of strip mining has 
developed into a significant segment of 
the coal industry. Specific strip mining 


projects frequently call for the strip- 
ping of coal from large areas requiring 
several years, by the use of increas- 
ingly large and expensive equipment 
(such as a dragline which can cost as 
much as $240,000 and stand as high as 
an eight-story building). In many in- 
stances, the owner of the property sup- 
plies only the land, some maps and 
geological surveys; the stripper takes 
over from there. He supplies his own 
men, materials and equipment; he pays 
all expenses of the operation, including 
insurance and local taxes of all kinds; 
he builds all necessary roads and makes 
other improvements required to pro- 
ceed with the mining. In a word: the 
stripper moves his own organization in 
and proceeds with the project. In some 
cases the property owner, who is also 
a coal company, undertakes some of 
these responsibilities, such as having 
its superintendent inspect the stripper’s 
equipment and stripping methods and 
approve the rate of operation, the par- 
ticular direction on the tract in which 
the work is to proceed, and so on. But 
basically, the work is done by the 
stripper at his own risk, perhaps under 


16, 1955, page 3. 

10. Cf. NEWMAN AND SuRREY ON LEGISLATION 
(1955) page 59. For an illusiration of a letter 
campaign in a regularly ge | periodical, 
see 1 Am. Bar News No. 6, page 3 (December 
15, 1956); cf. 4 ABA Coorpmartor No. 18, page 1 
(December 1, 1956); CIO News, June 20, 1955, 

age 7. 

- 11. See Lyon and Stanhagen, Lobbying, Lib- 
erty, and the Legislative Process: An Appraisal 
of the Proposed Legislative Activities Dis- 
closure Act, 26 Gro. Wasn. L. Rev. 391, 408 
(1958). 


some degree of supervision by the coal 
company-land owner. 

In these circumstances there is no 
dispute over the basic fact that income 
earned in the mining process is subject 
to the depletion allowance. The ques- 
tion is: who is to share in the deduc- 
tion? If coal is sold for, say, $3.50 
per ton, does that full amount represent 
the income from mining of the land 
owner, or if the land owner has paid 
the stripper, say, $2.50 of that amount, 
does that $2.50 represent the stripper’s 
income from mining and therefore sub- 
ject to his own deduction for depletion, 
leaving to the land owner only the re- 
maining $1.00 as his income from min- 
ing and confining his depletion deduc- 
tion to that amount? 

As matters developed, it soon be- 
came reasonably clear that the strip 
miner was entitled to share in the de- 
pletion deduction where he had the 
exclusive right to mine a designated 
area to exhaustion. Eastern Coal Corp. 
v. Yoke, 67 F. Supp. 166 (N.D.W.Va. 
1946). Under those circumstances, it 
was felt that the stripper had the re- 
quired “economic interest in the min- 
eral in place”, the concept which the 
Supreme Court long ago established as 
the sine qua non for depletion. Palmer 
v. Bender, 287 U.S. 551 (1933). That 
case established two requirements for 
the all-important economic interest: 
first that the taxpayer have “acquired 
by investment, any interest in the oil 
in place”; and second that the tax- 
payer’s income must come “from the 
extraction of the oil, to which he must 
look for a return of his capital”. Among 
the more familiar of the whole host of 
cases which followed are Burton-Sutton 


Oil Co., Inc. v. Commissioner, 328 U.S. 
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25 (1946); Kirby Petroleum Company 
v. Commissioner, 326 U.S. 599 (1946) ; 
and most recently, Commissioner Vv. 
Southwest Exploration Company, 350 
U.S. 308 (1956). 


As strip mining developed and as 
the general concept of depletion ex- 
panded, the stripper’s efforts to secure 
some of the tax benefits attracted the 
attention of the Internal Revenue Serv- 
ice as an industry-wide matter. This 
culminated in the issuance of G.C.M. 
26,290, 1950-1 C.B. 42. Although the 
G.C.M. contained a careful and thor- 
ough analysis of the entire situation, it 
started the ball rolling along two lines 
of litigation, both of which have now 
joined in two cases which are the sub- 
ject of petitions for certiorari. 


The Need for the Stripper’s 
Reliance on Sale 

One of these lines stemmed from the 
phrase “extraction and sale” in that 
part of the basic rule that says the tax- 
payer must look to the extraction of 
the mineral in place as his sole source 
of return. The two words “and sale” 
seem to have crept in, possibly even 
accidentally, as descriptive of the fact 
that in most instances in the oil busi- 
ness, the mineral was in fact sold and 
the particular taxpayer involved was in 
fact paid out of the preceeds of sale. 
But whatever the origin of those two 
words, technical advisers in the Appel- 
late Division and Service lawyers in 
the various regional offices hung their 
hats on these words and disallowed de- 
pletion where the stripper was paid a 
fixed price, rather than a percentage 
of the price at which the coal company 
sold the coal. In effect, this meant that 
in addition to assuming the risks in- 
volved in the discovery and extraction 
of coal, the stripper had to assume also 
the risks of the coal market and the 
sale of the coal before he could par- 
ticipate in the depletion deduction. 


It is the opinion of the author that 
there is no basis for having the exist- 
ence or non-existence of an economic 
interest in coal in place hinge on a 
question involving the status of the coal 
market at a particular time, or on a 
question of salesmanship having noth- 
ing whatsoever to do with mining. The 
existence in the first instance of an 
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economic interest in coal in place 
should in no way depend upon whether 
the stripper’s economic interest in the 
coal continues after it has been discov- 
ered and mined and turned over to the 
coal company for sale. 

Nevertheless, the Tax Court denied 
depletion to strip miners in such cases 
as Morrisdale Coal Mining Company, 
19 T.C. 208 (1952), where the stripper 
was paid a fixed price per ton of coal 
mined and delivered, but allowed de- 
pletion in such cases as James Ruston, 
19 T.C. 284 (1952), where the stripper 
had basically the same rights except 
that he was paid a percentage of the 
sales price of the coal. Fortunately for 
strippers, when this issue first hit the 
appellate courts, the answer was favor- 
able to their cause. Commissioner v. 
Gregory Run Coal Co., 212 F. 2d 52 
(4th Cir. 1954) , reversed the Tax Court, 
in cases where both stripper and coal 
company were involved and the Gov- 
ernment, having to make a substantive 
choice while taking both sides pro- 
cedurally for purposes of protecting the 
revenue, sided with the stripper. The 
Government stuck to that position in 
Commissioner v. The Mammoth Coal 
Co., 229 F. 2d 535, 538 (3d Cir. 1955), 
wherein that court said: 


The fact that ... the stripper re- 
ceived so much per ton should make 
no difference, for in any event the strip- 
per had to look to the coal which it 
mined for return of its investment and 
profit. 


Unfortunately for strippers, this did 
not satisfy the Tax Court but once 
again the Fourth Circuit set things 
right for them. It reversed the Tax 
Court in Weirton Ice & Coal Co. v. 
Commissioner, 231 F. 2d 531 (4th Cir. 
1956), and in Hamill Coal Corp. v. 
Commissioner, 239 F. 2d 347 (4th Cir. 
1956), and again held that a strip 
miner who otherwise is entitled to de- 
pletion, does not lose that right because 
of the manner in which his income is 
computed. 

But then the Tax Court’s approach 
was adopted by a district court in two 
recent cases: Parsons v. Smith, 57-2 
U.S.T.C. 9715; and Huss v. Smith, 
150 F. Supp. 224 (E.D. Pa. 1957). On 
appeal, despite its earlier opinion in 
Mammoth that the method of payment 


was insignificant, the Third Circuit af- 
firmed, with the observation that “the 
courts characteristically look at the en- 
tire context in deciding whether min- 
ing contractors have depletable in- 
terests in the mineral in place”. Parsons 
v. Smith, 58-1 U.S.T.C. [9390 (3d Cir. 
1958). This, despite the fact that the 
Government in effect had abandoned in 
its brief the argument that method of 
payment is important! and despite the 
pointed remark by the dissenting judge 
on the motion for rehearing in Huss 
et al. vy. Smith, 58-2 U.S.T.C. 99579 
(3d Cir. 1958): 


Until now, every appellate decision 
in this type of case, including our own 
decision in Commissioner v. Mammoth 
Coal Co., supra, has held that there is 
no requirement that the stripper must 
assume the risks of the ultimate mar- 
ket. To the extent that we new hold 
otherwise, we are in conflict with our 
decision in that case and with the de- 
cisions of the Fourth Circuit.? 


This conflict is one of the main points 
in the presently pending petitions for 
certiorari. 

Some paragraphs ago we started on 
the trail of one of the two lines of liti- 
gation that began with G.C.M. 26,290, 
namely, the G.C.M.’s troublesome “and 
sale” proviso. The other trail concerns 
that portion of the G.C.M. setting up a 
new requirement dealing with termin- 
ability. 


The Significance of Termina- 
bility of the Stripping 
Contract 

The argument here is that where the 
coal company has reserved the right 
to terminate without cause and with no 
more than a brief period of notice 
(thirty days in Huss) : 





1. Government brief in Parsons, page 18: 
“When an agreement defines a particular area 
in which a strip miner is to work and grants to 
him the exclusive right to mine that area until 
the mineral supply s exhausted, and provides 
that all coal mined is to be delivered to the 
land owner in return for a stated amount per 
ton delivered, it is our position that the miner's 
relationship with the mineral in place is such 
as to entitle him to an allowance for depletion; 
the existence of his interest is coterminous 
with the existence of the mineral deposit and 
as each ton of coal is extracted that interest 
necessarily becomes less valuable.” 

2. The only other re: court decision on 
the question is Usibelli v. Commissioner, 229 
F. 2d 539 (9th Cir. 1955), which denied deple- 

r whose contract (with the U.S. 
Army) id him a fixed price per ton. The 
Fourth Circuit in Weirton, supra, distinguished 
Usibelli on various grounds which appear valid 
to the author. If this distinction is not valid, 
Usibelli might be considered as supporting the 
Third Circuit decisions in Parsons and Huss 
and in conflict with the various Fourth Circuit 
decisions. 
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The interest acquired by the miner .. . 
is not coterminous with the existence of 
the mineral asset; the interest of the 
miner does not diminish in value with 
the extraction of the mineral. Instead, 
whatever interest the miner has de- 
pends entirely upon the whim of the 
owner, who, without cause, can deter- 
mine that someone else should mine 
the property, discharge the original 
miner and thus completely disassociate 
him from the property and the mineral. 
The miner whose privilege of mining 
can be terminated at the will of the 
owner is essentially in the position of 
an employee who acquires no real in- 
terest in the mineral whatever. A rela- 
tionship which is so ephemeral cer- 
tainly cannot be considered to be any- 
thing more than a “mere economic ad- 
vantage” on which no depletionsis al- 
lowable [ page 21, Government brief in 
Huss in Third Circuit]. . 


This was the contention which the 
Third Circuit adopted in Parsons and 
Huss. The contrary position, previ- 
ously adopted by the Fourth Circuit in 
Weirton, Hamill, and Gregory Run,* is 
to the effect that, as that court stated 
in Weirton (231 F. 2d at 535): 


It is of no moment that the owner of 
the mineral, as in other cases in which 
the right of an extractor to a deduction 
for depletion has been upheld, had the 
option to terminate the arrangement at 
any time, for as the event proved Weir- 
ton actually mined the coal during all 
of the taxable years. 


This was the conclusion also of the 


dissenting circuit court judge on re- 
hearing in Parsons and Huss. The au- 
thor is of the opinion that this is the 
only sound position. The contract power 
to terminate the stripper’s economic in- 
terest has nothing to do with the exist- 
ence of that right in the first instance. 
The power of termination is relevant 
only if it is actually exercised and then 
only because it may affect gross in- 
come from mining which thus in turn 
affects the amount of depletion allow- 
ance. But these quantitative considera- 
tions are of no greater moment here, 
in relation to the basic question of the 
right to depletion, than are such things 
as the cost and life of an asset in rela- 
tion to the existence of the right to (as 
opposed to the amount of) deprecia- 
tion. Obviously, the lower the cost and 
the longer the life of an asset, the 
smaller the amount of the annual de- 
duction for depreciation. But the right 
to any deduction at all exists even if 
the asset costs $10.00 and has a life of 
ten years. So here: the cancellation of 
a contract or the reduction of the ton- 
nage to be mined may reduce the 
amount of the income from mining and 
therefore necessarily the amount of the 
deduction for depletion. But these 
quantitative considerations have no 
other relevance. They should not affect 
the basic, initial question of whether 
there is an economic interest to start 
with. 

These are two of the main issues pre- 
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sented in the petitions for certiorari in 
Parsons and Huss.* On these points the 
Third Circuit appears to be in conflict 
with its own earlier decision in Mam- 
moth and with the Fourth Circuit in 
the three cited cases. Apparently agree- 
ing that the latter conflict does exist, 
the Government on September 16 
filed a memorandum with the Supreme 
Court agreeing that certiorari should 
be granted. It is now likely that the 
Supreme Court will agree to hear the 
cases. This would be helpful in 
establishing some necessary guides in 
this confusing area. In any event, 
strippers should know more about their 
tax position within the next several 
months. 





3. In a fourth case, Stilwell v. U.S., 250 F. 2d 
736 (4th Cir. 1957), after citing with approval 
its three earlier decisions listed above, the 
Fourth Circuit held that there was no right of 
termination, but then went on, unnooestarty 
to use language—in one sentence—which could 
indicate some confusion as to the significance 
of terminability. The Third Circuit in Parsons 
and Huss made no point of this and in fact in- 
cluded Stilwell in the same category with the 
other three Fourth Circuit decisions which the 
Third Circuit described as “recent borderline 
cases”. 

4. A third point concerns the type of “capital 
investment” required in the mineral in place 
to support the depletion deduction. It was al- 
ways assumed that the quoted words were syn- 
onymous with “economic interest’: the “‘in- 
vestment” to be recovered is the taxpayer's 
economic interest in the coal in place and to 
be extracted. Were this not so and if the law 
required a cash outlay for the purchase of 
“something depletable”, no stripes would ever 
have the kind of investment which would sup- 

rt the depletion allowance. As the Supreme 

ourt said in the Southwest Exploration Com- 
pany case (350 U.S. at 312), depletion “con- 
tinues so long as minerals are extracted, and 
even though no money was actually invested in 
the deposit’. Nonetheless, in both Parsons and 
Huss, the Third Circuit appears to have adopt- 
ed the concept that the “capital investment” 
had to take the form of a specific cash outlay 
or specific machinery and the like. 


The Federal Register Is Important To Lawyers 
We have received a letter from B. R. Kennedy, Director of the Federal 
Register Division of the National Archives and Records Service, calling atten- 


tion to the fact that many lawyers are apparently unaware of the existence of 
the Federal Register and its importance to members of the legal profession. 


The Federal Register publishes daily the full text of Presidential proclama- 
tions and executive orders, and any other order, regulation, notice, or similar 


document promulgated by the federal administrative agencies that has general 
applicability and legal effect. The contents of the Federal Register are required 


by law to be judicially noticed (see Federal Crop Insurance Corporation V. 

Merrill, 332 U. S. 380.) 
Subscriptions are $15 annually, $1.50 monthly, and should be sent to the 

Superintendent of Documents, Government Printing Office, Washington, D. C. 


A sample copy of the Federal Register will be sent upon request to the Director, 
Federal Register Division, Washington 25, D. C. 
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The Bar of the State of South Dakota 
was first organized at a meeting held 
in Sioux Falls on December 7, 1897. 
The stimulus for the organization was 
provided by the Minnehaha County Bar 
Association which had organized in 
February of that year, after some pre- 
vious unsuccessful attempts to perfect 
an organization. The first meeting was 
called to order by H. H. Keith, Chair- 
man of the Executive Committee of the 
Minnehaha County Bar Association, 
and the records disclose that R. J. 
Gamble was elected chairman of the 
meeting, with John Voorhees, of Sioux 
Falls, as Secretary. The association was 
formed on a strictly voluntary basis 
and seventy-eight members from vari- 
ous parts of the state subscribed to the 
constitution and by-laws, after which 
Bartlett Tripp was elected President 
and John Voorhees permanent Secre- 
tary. Mr. Voorhees was Treasurer of 
the American Bar Association from 
1927 to 1945. 

The voluntary association functioned 
until 1931. Mr. Voorhees had stepped 
out of the office of Secretary at the 
meeting held in the summer of 1926, 
having served in that capacity for 
twenty-eight years. Karl Goldsmith, of 
Pierre, was elected his successor. 

Two years later John Voorhees was 
elected President. After his experience 
over more than a quarter of a century 
as Secretary, he felt that the associa- 
tion needed to be more closely knit to 
achieve real effectiveness, and in his 
address at the annual meeting in 1929, 
he proposed that the Bar of South 
Dakota be integrated by statute. Com- 
mittees were set up to carry out the 
proposal and the legislature, meeting 
in 1931, passed the State Bar Act 
(Chapter 84, Laws of 1931) under 
which the lawyers of South Dakota 
have operated since. At the annual 
meeting in the fall of 1931, the inte- 
gration was completed by the adoption 
of by-laws and the election of officers. 
Matthew A. Brown, of Chamberlain, 
was elected first President of The State 
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Bar, and W. W. Knight, of Brookings, 
Vice President. Karl Goldsmith con- 
tinued as Secretary (and as Secretary- 
Treasurer after the offices were com- 
bined in 1947) until 1952, a period of 
twenty-six years of service. Leo D. 
Heck, of Pierre, succeeded him. 

Largely through the sustained efforts 
of the late Judge Van Buren Perry, The 
State Bar, in August, 1933, passed a 
resolution creating a Judicial Council 
to study the administration of justice 
in South Dakota. 

The State Bar was instrumental in 
securing passage of an act in the 1937 
Legislature providing for a Code Com- 
mission to produce a revised Code for 
South Dakota. The Commission con- 
sisted of former Supreme Court Judge 
Dwight Campbell, Holton Davenport 
and former Governor M. Q. Sharpe, 
the latter being the Chief Revisor. 
Many of the subjects were assigned to 
State Bar groups for revision and edit- 
ing, and the lawyers devoted much of 
their time to this work. For its activi- 
ties and assistance in producing the 
Code, The State Bar received the Amer- 
ican Bar Association Award of Merit 
in 1939, 

About the time of the publication of 
the South Dakota Code of 1939, some 
of the lawyers gave consideration to 
continuing code revision under a per- 
manent Revisor of Statutes, but the 
idea might have “died aborning” had 
not the accumulation of some seven 
biennial session law volumes indicated 
the need for an immediate compilation 
of some sort. At the 1950 annual meet- 
ing a committee was selected to study 
the matter and prospects of creating 
the office of a permanent code revisor 
with a mandate to report at the next 
annual meeting. Since it seemed pro- 
pitious to present the matter to the 
1951 Legislature, and the Legislature 
enacted a law that made the Supreme 
Court Reporter ex officio the Revisor 
of Statutes and directed him to produce 
a Supplement to the South Dakota 
Code of 1939 to contain all of the laws 








of a general nature passed since the 
adoption of the 1939 Code. This Sup- 
plement, in effect a compilation, was 
produced and published in 1952 by the 
Revisor at state expense. 

In the interim between the inception 
of the voluntary association in 1897 
and the integration in 1931, the mem- 
bers were very active in initiating and 
sponsoring two Code revisions. As 
early as 1899, the association adopted 
a resolution calling for a complete re- 
vision of the code of laws adopted in 
1877. As a result of this resolution the 
Legislature enacted Chapter 183 of the 
Laws of 1901 authorizing such revision 
and commanding the Governor to ap- 
point a commission to work on the 
task involved. Through the efforts of 
this Commission the Revised Code of 
1903 was produced. The proceedings 
of the 1916 annual meeting disclose 
that a resolution was adopted calling 
for another Code revision and presen- 
tation to the next Legislature. That 
body passed Chapter 106 of the Laws 
of 1917 which authorized a revision 
and required the Governor to appoint 
a commission to perform the task 
which revised and produced the 1919 
Code in two volumes. 

The voluntary association from its 
inception in 1897 to its integration in 
1931 published and furnished its mem- 
bers intermittently with printed copies 
of a Minimum Fee Schedule. 

Immediately following integration, 
steps were taken to publish a bar jour- 
nal, Alvin E. Waggoner, of Philip, was 
selected as the editor, and the first vol- 
ume commenced in July, 1932. This 
Journal has since been published quar- 
terly, the October issue of each year be- 
ing used to record the proceedings of 
the preceding annual meeting. The 
Journal has been edited by Mr. Heck 
since 1953. 

Volume 4 of the South Dakota Code 
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of 1939 carries the annotations of 
Supreme Court decisions interpreting 
the various sections and chapters of 
the Code. Karl Goldsmith, the Secre- 
tary-Treasurer at that time, was also 
the Reporter of the Supreme Court, 
which made it convenient for The State 
Bar to assume the obligation of keep- 
ing the annotations current; thereafter 
subsequent annotations were printed 
and furnished quarterly to the mem- 
bers of the Bar and other users of the 
Code without cost to the state. In Jan- 
uary of each year the annotations were 
cumulated into a pamphlet produced 
in a form that could be inserted in the 
pocket provided in the back of Volume 
4. . 

This procedure was followed until 
1956 when the printed cumulated an- 
notations became too bulky as a pocket 
part system, The annotations were then 
published in a separate volume and fur- 
nished to the Code users at a nominal 
cost. Since 1956, pocket parts have 
been supplied for the subsequent an- 
notations. Leo D. Heck, who took over 
the duties of Secretary-Treasurer in 
1952, is the Reporter of the Supreme 
Court and has continued to publish the 
annotations from that date. 

The by-laws provide for a Standing 
Committee on Public Information. 
Municipal Judge George W. Crane, of 
Aberdeen, and his successor T. M. 
Bailey, Jr., of Sioux Falls, have de- 
voted much time to preparing, publish- 
ing and disseminating pamphlets for 
the edification of the general public 
on legal subjects and practices. These 
pamphlets contain documented infor- 
mation on such subjects as “Have You 
Seen a Lawyer?”, “Have You Made a 
Will?”, “The Buying and Selling of 
Your Home”, “Land Mortgages, Fore- 
closures and Redemption”, “So You’re 
Going to be a Witness!” and “Joint 
Tenancy”. Pamphlet racks are placed 
in banks, law offices and public offices, 
and filled from time to time. Another 
pamphlet on “Jury Duty” has been 
printed in great numbers, and is sup- 
plied at cost to the various counties 
of the state. These pamphlets are 
mailed by the clerks to the members of 
the circuit court jury panels as they 
are ordered. In addition the commit- 
tee publishes a monthly news letter con- 
taining news about The State Bar and 








its individual members, a short résumé 
of cases appealed to the Supreme 
Court, and other matters of interest. 

During the entire existence of The 
South Dakota Bar Association, as a 
voluntary association and as an inte- 
grated Bar, its headquarters have been 
in the office of the Secretary-Treasurer ; 
they are now in the office of the present 
incumbent in the Capitol Building at 
Pierre, South Dakota. 

When additional office space was re- 
quired for the departments of the state 
government, agitation developed for 
construction of a new Judiciary Build- 
ing. At the last annual meeting, Presi- 
dent Herbert B. Rudolph suggested that 
The State Bar make a drive for such 
a building, and a committee was ap- 
pointed to follow through. The commit- 
tee went right to work, and the pre- 
liminary plans show space for the 
Supreme Court, the administrative of- 
fices of The State Bar, a room to house 
the records, files and library, and an 
auditorium for meetings of limited size. 
Such a building will provide the first 
real headquarters for the organization. 

Also, some thought is being given to 
the incorporation of a South Dakota 
Bar Foundation, one of whose purposes 
is to receive bequests, donations and 
other funds earmarked for a separate 
building for The State Bar. 

Thus, after more than sixty years of 
existence, it appears that The State 
Bar will soon be provided with a real 
headquarters—a permanent home for 
the guardians of South Dakota justice. 


The 77th Annual Meeting of the 
Tennessee Bar Association was held in 
Memphis on June 12-14. 

The officers elected for this year are 
Lon P. MacFarland, of Columbia, Pres- 
ident; Erby L. Jenkins, of Knoxville, 
President-Elect; William P. Moss, of 
Jackson, Maynard Tipps, of Tullahoma, 
and Jere T. Tipton, of Chattanooga, 
Vice Presidents. The Secretary-Treas- 
urer, J. Victor Barr, Jr., of Nashville, 
was re-elected. 

One session was devoted to a sym- 
posium on unauthorized practice of the 
law participated in by Melvin F. Adler, 
of Fort Worth, Texas, Executive Secre- 
tary of the American Bar Association’s 





Bar Activities 


Lon P. 


MacFarland 


Standing Committee on Unauthorized 
Practice of the Law; F. Trowbridge 
vom Baur, of Washington, D. C., Gen- 
eral Counsel for the Navy; John S. 
Porter of Memphis; and U. A. Gentry, 
of Little Rock, Arkansas. 


Among the principal speakers at the 
meeting were Governor Frank G. Cie- 
ment, Charles S. Rhyne, President of 
the American Bar Association, and 
Roger Branigan, former President of 
the Indiana Bar Association. 


an 


The Illinois Courts Bulletin published 
monthly by the Illinois State Bar Asso- 
ciation has recently been reorganized, 
has a new format and is being edited 
by Richard B. Allen. The publication 
contains digests of decisions in the Illi- 
nois Supreme Court, the Illinois appel- 
late courts and the United States Court 
of Appeals for the Seventh Circuit, 
which appear in the Bulletin before the 
publication of the opinions in the ad- 
vance sheets. 

A unique feature is a department 
givin, questions presented in cases 
pending in the Supreme Court of Illi- 
nois. There is also a listing of cases on 
appeal to the United States Supreme 
Court from Illinois state courts and 
federal courts in Illinois. When space 
permits, interpretative and analytical 
articles are carried. Some of the recent 
ones have dealt with statistics of dis- 
sents in the Illinois Supreme Court 
during the last three years, with legis- 
lation in the 85th Congress aimed at 
the Supreme Court of the United States 
and with grounds raised by prisoners 
petitioning the state Supreme Court for 
relief under the Illinois Post-Conviction 
Hearing Act. 

The publication is available by sub- 
scription to members of the Illinois 
State Bar Association for $8.00 a year. 
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Arthur John Keeffe, Washington, D. C., Editor-in-Charge 


Dootey: From Fifth Avenue, 
Manhattan (the part the British are 
supposed to own), my good friend 
Louis S. Posner, Esquire, writes: 


Your article in the June issue of the 
AMERICAN ‘Bar AssOcIATION JOURNAL 
(44 A.B.A.J. 585) relating to Dooley 
on Torts was delightful. It brought to 
mind the verses I learned as a young- 
ster about 

Six blind men of Hindustan 

To learning much inclined, 

Who went to see the elephant 

Though all of them were blind 

That each by observation 

Might satisfy his mind. 

The tale recounts how each reached 
a different opinion, according to wheth- 
er he came in contact with the ele- 
phant’s side or tusks or tail, etc., and 
the concluding lines are: 

And so these men of Hindustan 

Disputed loud and long, 

Each in his own opinion 

Exceeding stiff and strong 

Though each was partly in the right 

And all were in the wrong. 


The author, James M. Marsh, Es- 
quire, from Philadelphia writes that 
in addition to Case and Comment, his 
piece was reprinted in the Missouri Bar 
Journal, the Los Angeles Bar Journal, 
the Kentucky Bar Journal, the Ala- 
bama Lawyer, the Bulletin published 
by the Claims Division of the Associa- 
tion of American Railroads and the 
Richmond News Leader. In addition 
R. E. Megarry, Q. C., in far off Eng- 
land, book review editor of the Law 
Quarterly Review, plans to include it 
in the next edition of his book Miscel- 
lany-at-Law, and at Richmond, Vir- 
ginia, John G. May, Jr., of the Virginia 
Bar, has requested permission to in- 
clude it in a new edition of his book 
The Lighter Side of the Law (pub- 
lished in 1956 by The Michie Company 
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of Charlottesville, 
$5.00). 

Mr. Marsh did two prior pieces on 
Mr. Dooley. Though neither compares 
with the superb “Mr. Dooley Discovers 
a Unanimous Dissent”, (upon which I 


Virginia; price: 


commented in June), both have great 
merit, and were also published in The 
Shingle, a monthly magazine of the 
Philadelphia Bar Association. One is 
entitled “The ‘Supreme Court’: Mr. 
Dooley Should Take Another Look” 
(Vol. 16, No. 6, June, 1953, pages 179- 
184) and the other “The Learned Court 
Below” (Vol. 19, No. 8, November, 
1956, pages 177-180). 

Reading these prior pieces set me on 
the trail of “Mr. Dooley”. It led to the 
discovery of the anthology written by 
Professor Elmer Ellis of the University 
of Missouri and published in 1938 by 
Charles Scribner’s Sons under the title 
Mr. Dooley at His Best. This is an ex- 
cellent collection and definitely a book 
to acquire. Along with it, read as I 
have with great enjoyment the life of 
Finley Peter Dunne, the Chicago news- 
paper man who created Mr. Dooley. It 
is entitled Mr. Dooley’s America: A 
Life of Finley Peter Dunne and it was 
written by Professor Elmer Ellis with 
the aid of a John Simon Guggenheim 
Memorial Foundation fellowship, pub- 
lished in 1941 by Alfred A. Knopf. 

With Charles Seymour of the Chi- 
cago Herald, Peter Finley Dunne was a 
baseball reporter for the Chicago Eve- 
ning News during the ball season of 
1887. They created the colorful base- 
ball reporting of our day. You can be 
sure Dunne was more interested in 
color than ball. The great team was the 
Chicago White Stockings of which 
Adrian Constantine (“Cap” or “Pop”) 
Anson was Manager and for which 


John Clarkson, “Old Silver” Frank 


Flint, Fred Pfeffer, Abner Dalrymple 
and William R. (“Billy”) Sunday 
played. 

It was during the 1887 season that 
Dunne and Seymour coined the word 
“southpaw” as a name of a left-handed 
pitcher. In the Chicago park, a left- 
handed pitcher’s throwing arm was on 
his south side. 


When later Dunne was a reporter for 
the Chicago Herald, two of his best 
friends were Charles Bancroft Dilling- 
ham of the Chicago Times and Frank 
A. Vanderlip of the Chicago Tribune. 
Dillingham later great 
Broadway producer and Vanderlip a 
leading New York banker. The three 
of them hit on the idea of searching the 
hotel registers and interviewing promi- 


became a 


nent visitors to Chicago. They did this 
by sending their cards to the room of 
the visitor. 

When for a spell of a week the dis- 
tinguished visitor with regularity sent 
word to the hotel clerk that he would 
see only Mr. Charles Bancroft Dilling- 
ham, Vanderlip and Dunne retrieved 
the cards from the last visitor’s waste 


basket to find they read: 


Charles Bancroft Dillingham of the 
Times 


Pete Dunne of the Police Gazette 
Frank H. Vanderlip of the Salvation 
Army War Cry 


Dunne fell to writing Irish dialect in 
1893, while on the Chicago Post. He 
found he could give political comment 
that way without offense. Chicago in 
those days had Hinky-Dink Michael 
Kenna and Bath-House John Coughlin 
and politics was a serious business. But 
politics was Dunne’s greatest interest. 


Dunne was prompted to write the 
Dooley essays by conversations he 
heard in the saloon of James McGarry 
that newsmen frequented. McGarry is 
the one who, when asked by his bar- 
tender: “Is George Babbitt good for a 
drink?” had the good sense to inquire 
whether Babbitt had drunk it. When 
the bartender answered: “He has”, 
McGarry replied: “He is”. 

Dunne first wrote of conversations 
between Colonel McNeary and an Irish 
Republican politician in Chicago 
named John McKenna. McKenna loved 
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the publicity, but McGarry hated it 
and went to John R. Walsh, the banker 
who then owned the Chicago Post. At 
Walsh’s request Dunne sent “Colonel 
McNeary” home to Ireland and trans- 
ferred the scene to McKenna’s ward on 
Archer Avenue at the fictitious saloon 
of Martin Dooley. Later, much to Me- 
Kenna’s regret, when Dunne trans- 
ferred to the Times-Herald, a Repub- 
lican paper, he had to drop the Irish 
Republican McKenna for “the great 
listener, Mr. Hennessy, typical Irish 
Democrat of Archey Road”. Professor 
Ellis tells us the change to Hennessy 
was the more desirable in that as a 
day laborer with four children, he was 
more typical of “Archey Road”, and 
being pseudonymous enabled Dunne to 
have “Mr. Dooley” abuse him in ways 
he could not treat his friend, John Mc- 
Kenna. 

As Franklin P. Adams points out in 
a foreword to the Ellis anthology, 
Dunne was an artist—a perfectionist— 
and he found writing the Dooley pieces 
real hard work. Being right-footed, 
Irish and human, after 1910 when he 
had amassed considerable money and 
deserted Chicago for Manhattan and 
Southampton, he produced very few 
indeed. In 1927 when his friend Payne 
Whitney died and left him over half a 
million dollars, he quit entirely. He 
died in the spring of 1936, then in his 
sixty-ninth year. 

By 1910 Finley Peter Dunne was 
honored as “Mr. Dooley” in this coun- 
try and abroad. By virtue of his review 
of President Theodore Roosevelt’s 
book, The Rough Riders, Dunne ulti- 
mately became one of that President's 
closest friends. Dooley’s review read in 
part: 


Tis th’ Biography iv a Hero be 
Wan who Knows. T’is th’ Darin’ Ex- 
ploits iv a Brave Man be an Actual 
Eye Witness. 

* * x 

I think Tiddy Rosenfelt is all right 
an’ if he wants to blow his own horn, 
lave him do it, said Mr. Hennessy. 


Mr. Dooley agreed and wisely re- 
marked: 


No man that bears a gredge again 
himself ‘ll iver be governor iv a state. 
An’ if Tiddy done it all, he ought to 
say so an’ relieve th’ suspinse. But if I 


was him, I'd call th’ book, “Alone in 
Cubia?” 


It is a great tribute to Theodore 
Roosevelt that he took the piece in such 
good humor. That endeared him to 
Dunne. 

As a political scientist Ellis does not 
include in his splendid anthology 
Dunne’s piece entitled “The Law’s De- 
lays’. You will find it in the collection 
that Dunne allowed his friend R. H. 
Russell to publish in 1902 entitled “Ob- 
servations of Mr. Dooley”. 

It is this piece that begins by Mr. 
Dooley’s saying to “Mr. Hinnissy” 
across his bar, 


If I had me job to pick out .. . I'd be 
a judge. I’ve looked over all th’ others 
an’ that’s th’ on’y wan that suits. I 
have th’ judicyal timperamint. I hate 
wurruk. 


and concludes: 


“T don’t see”, said Mr. Hennessy, “why 
they have anny juries. Why don’t they 
thry ivry man before th’ supreme coort 
an’ have done with it?” 


“T have a betther way than that”, said 
Mr. Dooley. “Ye see they’re wurrukin’ 
on time now. I wondher if they wud- 
den’t shtep livlier if they were paid 
be th’ piece.” 


In writing his other article “The 
‘Supreme Court’: Mr. Dooley Should 
Take Another Look”, Marsh was in- 
spired by “The Supreme Court’s De- 
cisions” first published by Harper’s in 
1906 in a collection called Mr. Dooley’s 
Opinions but fortunately included by 
Professor Ellis in his anthology. From 
time to time when some poor lawyer 
loses a case in the Supreme Court of 
the United States, he finds on analyz- 
ing the opinions that a majority of the 
Court agreed with him with respect to 
the various points he argued taken 
separately. As a result there may be 
what Mr. justice Clark dubs “a prin- 
cipal opinion” but not what Chief 
Justice Marshall would call “the Court’s 
opinion”. Marsh calls attention to 
Brown v. Allen, 344 U.S. 443, and Na- 
tional Mutual Insurance Co. vy. Tide- 
water Transfer Co., 337 U.S. 582, as 
examples. Every lawyer can add an 
example or two of his own. 

Dunne wrote his piece around 
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Downes v. Bidwell, 182 U.S. 244 
(1901), one of the /nsular cases that 
upheld five to four the constitutionality 
of the Foraker Act which imposed a 
tariff of 15 per cent on “a cargo iv 
limons sint fr’m Porther Ricky to some 
Eyetalian in Philydelply”. His descrip- 
tion of the various opinions of the dif- 
ferent Justices rivals Marsh’s “Mr. 
Dooley Discovers a Unanimous Dis- 
sent” (June, 1957, The Shingle, re- 
printed 62 Case and Comment 8). 

The remarkable thing is that Downes 
v. Bidwell was re-examined but recently 
in Reid v. Covert, 354 U.S. 1, and the 
same variety and uncertainty of opin- 
ion was expressed. Even Mr. Justice 
Harlan the Second dissented from Mr. 
Justice Harlan the First. 

As you read Dooley, you'd think he 
was talking about Reid v. Covert in 
1957 rather than Downes v. Bidwell in 
1901. Listen: 


“T see”, said Mr. Dooley, “th’ Su- 
preme Court has decided th’ Constitu- 
tion don’t follow the flag.” 


“Who said it did?” asked Mr. Hen- 


nessy. 


“Some wan”, said Mr. Dooley. “It 
happened a long time ago but some 
fellow said that ivrywhere th’ Consti- 
tution wint the flag was sure to go. 
‘I don’t believe one word iv it, says 
the other fellow .. . ‘It’s too old. It’s 
a home-stayin’ Constitution . . . It’s old 
an’ it’s feeble, an’ prefers to set on th’ 
front stoop It wudden’t last a 
minyit in thim thropical climes. T’wud 
get a pain in th’ fourteenth amindment 
... ‘But,’ says th’ other, ‘if it wants to 
thravel, why not lave it?’ ‘But it don’t 
want to.’ ‘I say it does.’ ‘How’ll we find 
out.” ‘We'll ask the Supreme Court. 
They know what’s good for it.’” 


There follows a discussion of the 
long wait for the Supreme Court to 
decide. The fact that “Ye don’t get a 
check that entitled ye to call fr it in an 
hour” and “The Supreme Court iv th’ 
United States ain’t in anny hurry about 
catchin’ th’ mails. It don’t have to make 
th’ last car.” and “if ye’re lookin’ fr 
a game iv quick decisions an’ base hits, 
ye’ve got to hire another empire.” 

By the time the Court decided the 
case, Mr. Dooley said “th’ men” that 
“argyied” the case had “died or went 
back to Salem an’ were forgotten.” 

Then, just as Dooley was about to 
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forget the matter “an’ go back to 
wurruk” he “see be th’ paaper that th’ 
Supreme Coort had warned the Con- 
stitution to lave th’ flag alone an’ tind 
to its own business”. 

Mr. Dooley, of course rushes to read 
the decision and his troubles begin. 
“They’se not a wurrud about the flag 
an’ not enough to tire ye about the 
Constitution.” And says Dooley, “What 
do they say about limons? Nawthin’ at 
all.” And he concludes, “If I cudden’t 
write a betther wan with blindhers on, 
I'd leap off the bench.” 

Turning to his great listener, Mr. 
Dooley says: 


“An’ there ye have th’ decision, Hin- 
nissy, that’s shaken th’ intellicts iv th’ 
nation to their very foundations, or will 
if they thry to read it. T’is all right. 
Look it over some time. T’is a fine 
spoort if ye don’t care fr checkers. 
Some say it laves th’ flag up in th’ air 
an’ some say that’s where it laves th’ 
Constitution. Annyhow, something’s in 
th’ air. But there’s wan thing I’m sure 
about.” 

“What's that?” asked Mr. Hennessy. 

“That is,” said Mr. Dooley, “no mat- 
ther whether th’ Constitution follows 
th’ flag or not, th’ Supreme Coort fol- 
lows th’ iliction returns.” 


Time has come for law schools to 
require that applicants have a knowl- 
edge of Finley Peter Dunne and Mr. 
Dooley. The ones that think like Dooley 


are sure bets. 


"Taxation: The Record of The 
Association of the Bar of the City of 
New York regularly carries comments 
on recent decisions that are of per- 
manent value. In the April, 1958, issue 
(Volume 13, Number 4, pages 236- 
242; address: 42 West 44th Street, 
New York 36.; price: not stated) the 
editors of that department (William 
M. Matteson and Leonard M. Leiman) 
comment upon the four recent defense 
tax cases: Borg-Warner v. City of 
Detroit, Docket 26; U.S. v. Township 
of Muskegon and Continental Motor v. 
Township of Muskegon, Docket Nos. 37 
and 38; City of Detroit v. Murray 
Corporation, Docket Nos. 18 and 36; 
and American Motors Corporation Vv. 
City of Kenosha, Docket No. 343. 
The Borg-Warner and Continental 
Motors cases involved real estate taxes 
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levied against those companies but 
measured by the full value of the 
occupied plants, both of which were 
owned by the United States. Michigan 
made its levy under a special statute 
(Public Law 189) that subjects to tax- 
ation real estate of tax-exempt owners 
when leased to private corporations in 
connection with a business conducted 
for profit. Interestingly enough the 
Michigan statute excepts from taxa- 
tion: “where the use is by way of a 
concession in or relative to the use 
of a public airport, park, market, fair 
ground or similar property which is 
available to use of the general public” 
and “federal property for which pay- 
ments are made in lieu of taxes” and 
also “property of any state-supported 
educational institution”. 

In Murray Corporation and Ameri- 
can Motors, Michigan and Wisconsin 
taxed personal property belonging to 
the United States in the possession of 
the two companies under each state’s 
regular personal property ad valorem 
tax. As Messrs. Matteson and Leiman 
say, under Murray, “the City of Detroit 
could have taxed Borg-Warner and 
Continental even without Public Law 
189, as long as the City was careful 
to respect the immunity of the Govern- 
ment and its specific property” (page 
242). 

In all four cases the Court upheld 
the state tax. In Borg Warner and 
Continental Motors the vote was seven 
to two, only Justices Whittaker and 
Burton dissenting. However, in Murray 
and American Motors the vote was five 
Frank- 
furter joining Justices Whittaker and 
Burton in dissent. 


to four, Justices Harlan and 


Commenting on Murray and Ameri- 
can Motors, Matteson and Leiman say 
that “by reading a general property 
tax as if it were a privilege tax (with 
or without the aid of Public Law 189) 
the Court has for the first time per- 
mitted equal taxation of Government 
property used by private persons in 
their business. What the Court has 
done in effect is to allow the State to 
collect a tax on immune property in 
the guise of a compensating ‘privilege’ 
tax. .. . Ironically, the imposition of a 
compensating ‘privilege’ tax on tax- 
exempt property may in itself be con- 
sidered discriminatory, as it places 











such property on a level with all other 
property, thereby eliminating its priv- 
ileged status” (page 242). 

The two commentators question the 
Court’s expressed desire to defer to 
congressional decision such taxes. They 
say, “By refusing to grant immunity” 
the Court “has in fact made a decision 
and what is even more troublesome, it 
has narrowed an important constitu- 
tional guarantee of the Federal Govern- 
ment.” Matteson and Leiman believe 
it would have been better for the 
Congress “to affirmatively waive im- 
munity consent to taxation” and they 
predict the decisions will cause trouble. 

Little did Matteson and Leiman 
know how true they spoke. Estimating 
that the tax would cost the United 
States “some 658 million dollars per 
year’, the Solicitor General moved 
for rehearing of both the Murray 
Corporation and American Motors 
decisions. 

The fact that the Solicitor General 
did this is significant. It is nine 
years (the Brown case at the October, 
1948, Term) since he has asked a 
rehearing of a case decided against 
the Government after formal opinions 
on the merits. In recent years the only 
applications by the Solicitor General 
for rehearing were in a few instances 
when certiorari was denied or the case 
resulted in a tie four-to-four vote. 
And apparently one of these attempts 
was successful. 

The practice on rehearing is not to 
require an answer to the petition by the 
winner unless directed by the Court. 
On March 31, 1958, the Court directed 
the City of Detroit to answer the 
petitions for rehearing in Murray and 
the City of Kenosha in American 
Motors. If the pattern of Reid v. Covert 
and the Ohio Power cases at the 
October, 1955 and 1956, Terms obtain, 
we can look to a re-argument of 
Murray and American Motors at the 
October, 1958, Term. The Court gave 
until May 13 for the Cities of Detroit 
and Kenosha to answer, and this must 
mean at least one Justice is considering 
changing his vote. There is a chance 
the Government may win back at the 
October, 1958, Term the Murray and 
American Motors cases, it lost at the 
October, 1957, Term. 
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The Annual Address 
(Continued from page 940) 


immemorial. It has 
potential value but in any given area, 
until the institution of the courts is 
created so that law can be used there, 
the law is never harnessed to realize 
its full potential in benefits to mankind. 


a tremendous 


8. Existing Court Inadequate 

We therefore have the instrumen- 
tality of the rule of law readily avail- 
able; but the sine qua non of this plan 
for peace is a world-wide court system 
to make law accessible and usable. 
Within nations we have thousands of 
courts, 
tional. 


local, state, regional and na- 
But for the entire world con- 
munity we have only one_ court. It is 
the International Court of Justice. The 
Court has fifteen judges. It has decided 
ten cases in the twelve years of its 
existence. The major nations of the 
world seemingly ignore its availability 
and utility. 


Our own country — despite the 
American Bar Association’s express 
opposition to this policy°—reserves 
to itself the right to decide whether 
complaints filed in the International 
Court of Justice are within the do- 
mestic jurisdiction of the United States. 
Such a stultifying provision says to the 
world that we decline to trust the Court 
to rule correctly on such an issue. This 
lack of respect by us, and by other 
nations with similar reservations, has 
largely destroyed the prestige and use- 
fulness of the Court. The inaccessibility 
of the Court also contributes to the 
failure of nations to use it. It is the 
present practice of the Court to hold 
all of its hearing at The Hague. 

The United States should assume 
leadership in creating respect and 
prestige for the Court by removing 
our reservation on jurisdiction. The 
Court can itself make its processes 
more useful and accessible by sitting 
constantly at the seat of the United 
Nations in New York. The Court 
should also announce its willingness 
to sit all over the world in chambers 
of three judges. Its charter now author- 
izes such action by the Court, but it 
has done nothing to make this provi- 
sion meaningful. These are things 
which the United States can do, and 


which the Court can do, to move the 
Court forward toward its potential 
use as a mechanism for peace. But 
more is needed to make law and the 
courts serve as they can and must in 


this vital field. 


Applying the lesson of history, we 
need to go beyond the present structure 
of the International Court of Justice 
and create an entirely new and addi- 
tional world-wide system of courts to 
make law as an instrumentality for 
peace accessible to the people through- 
out the world. A system of circuit 
courts under the International Court of 
Justice is needed. Perhaps we should 
go beyond that and have one judge 
sitting constantly in a branch of the 
world court system in each sovereign 
nation. There could be intermediate 
courts of appeals on a regional basis 
with a final appeal to the Interna- 
tional Court of Justice. Such a world 
legal system would parallel in the 
international community the setup of 
the federal court system in the United 
States. 

Without the institution of the courts 
the rule of law cannot be made effective 
internationally. An international judi- 
cial system would throw a blanket of 
law over the world. Any nation refus- 
ing to participate would be auto- 
matically branded as “outlaw” by 
world public opinion. 

The cost of a world judicial system 
is estimated at about ten million dol- 
lars per year. The cost of military 
expenditures for our nation alone is 
forty billion, and world wide it is more 
than one hundred billion dollars year- 
ly. Elimination of all military costs 
is not a reasonable expectation, but 
the small cost of a world judiciary 
and its great potential stand in stark 
contrast to the ever-mounting budgets 
for military needs. 


9. Jurisdiction of New 
World Court System 

The jurisdiction of the new world 
court system should include all dis- 
putes between nations whose resolu- 
tion depends upon facts and the ap- 
plication of the principles of the rule 
of law: Such cases as our flyers who 
recently wandered off course behind 
the Iron Curtain, the truth or falsity 
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of propaganda charges which so often 
bring the world to the brink of war,® 
the Suez controversy, the Spanish- 
Morocco boundary dispute, many of 
the current Middle East controver- 
sies, and hundreds of similar inci- 
dents and disagreements which are 
fast multiplying in our shrunken 
world with its rising number of inter- 
national contacts. If the proposed 
treaty guaranteeing world investment 
becomes a reality, disputes there- 
under could go to the international 
judiciary for resolution. Disputes 
arising under the European Economic 
Community already are resolved by 
the new International Court created 
for that express purpose. I have not 
the slightest doubt that a world judi- 
cial system will prove its value once it 
is in operation. 


10. Enforcement of World 
Court Judgments 

Enforcement of World Court de- 
crees and judgments would depend in 
the first instance, as it does now 
within nations, upon voluntary com- 
pliance. The pressure of public opinion 
is such that very few nations would 
want to stand before the world branded 
as an “outlaw” for defying a decree of 
a World Court. Full faith and credit 
could be granted also by national 
courts to the decrees and judgments of 
world courts, thus permitting enforce- 
ment to be sought in such national 
forums. If enforcement is refused, or 
prevented, diplomatic and economic 
sanctions could be imposed. Finally, 
some kind of world police force has 
been suggested for use in extreme 
cases under proper safeguard. The 
latter idea would certainly require ex- 


treme caution, care and insurance 





5. 71 A.B.A. Rep. 91, 316. 


6. Fact finding would be an important part of 
the functions of the new World Court system. 
John Watson Foster, a former Secre of 
State and grandfather of Secretary of State 
John Foster Dulles, in an address entitled, “The 
Foreign Wars of the United States” delivered 
before the American Society for Judicial Set- 
tlement of International Disputes on December 
15, 1910, reviewed the facts leading to all 
the foreign wars of the United States up 
to that date, that is the War of 1812, the Mexi- 
can War and the Spanish War. He concluded 
that some began under mistakes y AA to — 
facts and that each could have ttled 
under the rule of law in tribunals of of ae 
without resort to war. His final observation 
was: “I do not say that we shall have no more 
foreign wars, but I do say that our experience 
teaches that if we or tay forbearance 
and patience, and see through methods 
—- by this Society ¢ li ¢ law and a judi- 

) an honorable way may be found of ad- 
just ng all our international differences.” 





October, 
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against misuse and abuse but ex- 
perience with such a force already 
indicates it can be useful in proper 
situations. 


11. Support for World Peace 
Through Law 

Support for the idea of world peace 
through law comes from many of the 
leaders of the world. President Eisen- 
hower said in his Law Day—U.S.A. 


message that: 


The world no longer has a choice 
between force and law; if civiliza- 
tion is to survive, it must choose the 
rule of law. 


Secretary of State Dulles said in his 
Law Day—U.S.A. message: 


In international affairs it is impossible 
to sustain a just and lasting peace un- 
less that peace is based upon law and 
order. 


Henry R. Luce, who has done more 
than any other person to further world 
peace through law, wrote in a full-page 
editorial in Life: 


There is a hunger and thirst for the 
rule of law throughout the thinking 
part of the world. 


The Chief Justice of the Supreme 
Court of Japan, Kotaro Tanaka, has 
said: 

The realization of justice is a thing 


which interests not only one nation 
but all the nations of the world. 


The Chief Justice of Pakistan, 
Muhammad Munir, in dedicating the 
new Pakistan Center, paid 
tribute to the rule of law and called 
upon lawyers to lead toward a lawful 


Legal 


world, saying: 


The task is essentially one for lawyers 
because they are the technicians of 
democracy and specialists in man’s re- 
lation to man. 


The President of this Center, Chaudri 
Nazir Aham Khan, said: 


For us Muslims the Rule of Law is 
like an article of faith. When we talk 
of the rule of law we are talking of an 
Islamic concept and an Islamic way 
of life. 


Daulet Ram Prem, Editor of the /n- 
dian Law Quarterly Review, in an 
open letter to the American Bar Asso- 
ciation concludes: 
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Let us join hands and cooperate in the 
sacred trust of bringing about equality, 
justice, right of self-determination, and 
dignity of man not only in our respec- 
tive countries but throughout the world. 


These are illustrative only. There 
have been many other recent state- 
ments from leading jurists, lawyers 
and laymen all over the world strongly 
supporting world peace through law. 

In our own country many leaders 
of the Bar and others have expressed 
strong support for this great ideal, 
and have urged the American Bar 
Association to intensify its work in the 
field. Governor Thomas E. Dewey has 
headed a special American Bar Asso- 
ciation Committee on International 
Law Planning which will report to this 
Annual Meeting on the current status 
and future possibilities of peace 
through law. State and local bar asso- 
ciations have created new committees 
to work specifically on this idea. 

The International Bar Association 
has made world peace through law 
its major program. Many newspaper 
editorials written in connection with 
Law Day — U.S.A. and our Associa- 
tion’s effort in the world law field have 
strongly endorsed the objectives of 
this idea. And judging from letters to 
magazine and newspaper editors, as 
well as from other writings and dis- 
cussions, the public at large is evidenc- 
ing a rapidly increasing interest. 

A “World Law Conference” is be- 
ing planned for May of next year. 
Duke University has created a new 
“World Rule of Law Center” and one 
of President Eisenhower's Assistants, 
Arthur Larson, has resigned to head 
that Center. The President retained 
Mr. Larson as a special presidential 
consultant, however, and charged him 
with the responsibility of reporting 
on ways the Federal Government can 
help achieve world peace through law. 

Grenville Clark and Louis B. Sohn 
have written a most outstanding book 
entitled World Peace Through World 
Law which presents a plan for re- 
organization of the United Nations. 
While theirs is a different, more far- 
reaching, and more complicated plan 
than that of utilizing law in a world 
court system the ideal is the same. 

There is, therefore, a rising tide of 
interest throughout our country and 





the whole world in peace through law. 
But we need to get beyond words to 
action. The ideal of today must become 
the reality of tomorrow. Pious phrases 
and slogans will not create peace. For 
if mere wishing would create peace, 
we would have had peace years ago. 


12. Objections to World 
Peace Through Law 

World peace through law is not 
put forward as a Utopian scheme for 
a perfect world community, and the 
plan here espoused is limited to use 
of law in a world court system. But 
there are those who oppose even this 
modest beginning toward settlement 
of conflicts between nations in a civil- 
ized manner. The objections can be 
classified as follows: (1) This plan 
is an idealistic dream, (2) Law has 
been around from time immemorial 
but has not stopped wars, (3) The 
international judiciary might make 
some wrong decisions, (4) The plan 
is just too difficult to create and get 
into operation, (5) Such a plan would 
never work because Russia would not 
join in it, and (6) The world commu- 
nity needs more than just a judiciary. 

To say that peace through law in 
the courts is an idealistic dream 
which therefore cannot be realized is 
to deny the facts of history. America 
was built on idealism. Idealism burned 
fiercely in the breasts of Washington, 
Jefferson, Madison and all of those 
other great forefathers of ours who 
founded our nation as a government 
under the rule of law. They utilized law 
and the courts to make our rulers sub- 
ject to the ruled. Such a plan was pure 
idealism when adopted, but it has 
worked. If we ever reach the stage 
when idealism is a curse rather than 
a virtue our nation will have lost the 
ingredient which has made it the 
greatest the world has ever known. 
Woodrow Wilson said: “The world is 
run by its ideals. Only the fool thinks 
otherwise.” 
is that law has been 
around for many years, and granted, 
it has not stopped wars. The out- 
lawing of war through the Kellogg- 
Briand Pact did not stop wars because 
that Pact had no institution of a world 
court system to implement it. The 
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mechanism of law plus the institution 
of the courts has never been tried in 
the way herein urged. In this respect, 
law is like religion. It has not failed; 
it has never really been tried. Within 
nations law plus the courts has certain- 
ly brought peace. On such a record of 
accomplishment it is reasonable to 
believe that such a mechanism can do 
the same if utilized in the world com- 
munity. 

Certain it is also that the world court 
system would be manned by human 
beings and those human beings may 
sometimes decide contrary to our 
wishes and even make “wrong” de- 
cisions. Law plus the courts is not a 
cure-all. It will not end disputes and 
quarrels between nations. It does not 
end them now within nations. There 
will still be conflicts, and there will still 
be law-breakers among nations as there 
are now within nations. But court de- 
cisions if contrary to fact and reason 
are always subject to change, while the 
millions of gravestones all over the 
world are mute testimony to the un- 
changeability of the results of war. A 
few “wrong” court decisions do not 
destroy the value of this plan, any 
more than a few “wrong” court de- 
cisions destroy the value of the use of 
law in the courts within nations. Few 
will deny that it is better to have a few 
“wrong” court decisions than millions 
of deaths in all-out nuclear war. 

As to the objection that an effective 
international judicial system will be 
too difficult to create and get into 
operation, twentieth century man has 
not let difficulties prevent him from 
accomplishing other seemingly impos- 
sible goals. A short time ago the split- 
ting of the atom was looked upon as 
an unrealizable dream but now it is a 
reality. A short time ago the satellite 
was a fantastic dream, but now it is 
a reality. Twentieth century man has 
developed a technique for concentra- 
tion of the talents of many people on 
seemingly insoluble problems so as to 
achieve a “break-through”. So it was 
with the atom and so it was with the 
satellite. And so it can be with world 
peace through law. We know the goal 
and the general outline of the mecha- 
nism just as well as we knew the goal 
and the general outline of the mecha- 
nisms to use in connection with split- 





ting the atom and launching the satel- 
lite. If we move forward with the 
same kind of “crash” program, the 
same concentration of brainpower and 
money, that we utilized in reaching 
those goals, the achievement of this 
great goal of peace through law is not 
only possible but extremely probable. 


We must face the fact that despite 
the interest expressed by Russian law- 
yers on my recent visit with the Ameri- 
can Bar Association delegation to the 
Soviet Union, Russia will probably not 
agree to use of the rule of law in a 
world-wide court system as a mecha- 
nism for settlement of international 
disputes, particularly those in which 
she is involved. But to let Russia exer- 
cise a veto preventing the creation of 
this world court system would give the 
Kremlin an unthinkable control over 
world progress toward peace. The 
world court system can operate with- 
out the Soviet Union. After this court 
system is established, and as it demon- 
strates its worth by use outside the Iron 
Curtain, it will have a tremendous 
attraction for the neutral and uncom- 
mitted nations. These nations want 
peace so that their social and economic 
development plans can go forward and 
will want to join in any system which 
brings world peace. Russia’s propa- 
ganda which is now directed so strong- 
ly to those nations would have no 
answer to the liberty, equality and jus- 
tice which the world court system 
offers as contrasted with slaughter on 
the battlefield. If Russia refuses to use 
this mechanism, and the Free World 
does use it, Russia’s adherence to law- 
lessness would be crystal clear to the 
whole world. Here only actions would 
count. With the increasing education 
of the Russian people, and the strong 
desire for peace which persists in the 
hearts of men even behind the Iron 
Curtain, perhaps this plan might even 
reduce the depth of the Iron Curtain 
itself. Adherence to this plan by nations 
seeking freedom from the Russian 
Colonial Empire is certainly a very 
real possibility. The lawyers of Yugo- 
slavia with whom our American Bar 
delegation conferred in Belgrade re- 


cently indicated tremendous interest in 
this idea. 
I quickly concede that the world 
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community has been reluctant to make 
much use of law in the past, and that 
it needs more than just a new world 
court system. All I contend for here is 
that use of law in the courts will aid 
in preventing wars so that the other 
needs of the world community can be 
met through other mechanisms. It is 
my sincere belief that law in the courts 
could settle many disputes between 
nations and thereby create a favorable 
—a peaceful—climate within which 
better progress can be made toward 
solution of the other great problems of 
mankind. And any war that is pre- 
vented leaves more living people to 
work on such problems and more 
material strength to devote to con- 
structive rather than destructive pur- 


poses. 


13. Other Plans for Peace 


Disarmament agreements have been 
given much prominence as a plan for 
peace. But since the failure of the 
London disarmament discussions last 
year that idea has lost much force. Dis- 
armament conferences have been held 
down through the centuries but no 
agreement resulting from such a con- 
ference has ever contained a successful 
formula to maintain peace. The best 
evidence of this is the fact that every 
disarmament agreement has been fol- 
lowed sooner or later by an arms race 
—then war. A study of these agree- 
ments reveals that the reason they have 
failed is an inherent inability to devise 
a method for so weighing armed might 
that all participants would always feel 
that they were treated equally. The 
rule of law avoids this inherent defect, 
as all nations would be on a basis of 
equality before the law. 


World government has not made 
progress because a world legislative 
assembly with weighted representation 
has not gained widespread acceptance. 
The idea of re-doing the United Nations 
into an effective world government has 
now been put into a concrete proposed 
plan by Clark and Sohn. But a study 
of their plan reveals that there is too 
much to do, and too many stumbling 
blocks, to hope for rapid progress to- 
ward such a mechanism. Applying the 
judicial concept on a working basis 
seems to be a much more realistic 
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approach to peace in the world of 
today. 

Religion as a moral basis for peace 
has strong appeal to those of us who 
believe in God and the natural law. 
But there are differences in dogma and 
belief which have stood as roadblocks 
to the use of religion as a universal 
foundation for peace. Separation of 
church and state is basic in our way of 
life even though our system of govern- 
ment is in its ultimate essence based 
upon strongly felt religious and moral 
principles. But religion is, as was said 
so well by Dr. Harold A. Bosley in his 
recent Baccalaureate Sermon “Pardon 
My Idealism” at the Duke University 
Commencement, something beyond and 
above government under law. He said 
that religious faith “stands far beyond 
the forms of democracy as we now 
know and enjoy it and says ‘come on 
up higher.’” Acceptance of law as a 
plan for peace can be a first hopeful 
step toward a climate for better accept- 
ance of the great principles of religion 
in places where they are not now 
favored. After we arrive at such a step 
we can concentrate on “coming on up 
higher”. 


14. How To Achieve Peace 
Through Law and the Courts 


We already have the principles of 
the rule of law and the beginnings of 
a world judiciary in the International 
Court of Justice. Our problem is how 
to put this mechanism to work to 
achieve and maintain peace. We should 
begin by putting the International 
Court of Justice to work now while 
awaiting the creation of the additional 
world system of courts which is essen- 
tial to the achievement of world peace 
through law. 

We live in a world of ideas. Strength 
today resides in man’s mind. When 
people throughout the world under- 
stand what law and courts can do to 
prevent the unimaginable horrors of 
World War III, public opinion will 
crystallize behind the rule of law in 
such a powerful way as to insure its 
use. When the value of going to court 
instead of to war is fully understood, 
the people of the world will demand, 
and get, the world-wide judicial sys- 
tem that effective application of the 
rule of law requires. 
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In achieving world peace through 
law, it is not so much a knowledge of 
ways and means that we lack as it is 
a lack of the will and desire to put 
them into effect. 

The immediate need here is for 
leadership—for leaders who can see 
beyond the turmoil of today and take 
the initiative to lead toward a peaceful 
tomorrow. Lawyers are by training 
and tradition leaders in the discussion 
of the great public issues of the day. 
Already our profession through Law 
Day—U.S.A. has laid the beginning of 
the foundation in public opinion for 
progress toward peace through law. 
We have identified law and lawyers 
with man’s yearning for peace. But 
this is not a job for the short-winded. 
It is not a task which can be completed 
in a day, or in a month, or in a year, 
or even in a decade. There is an old 
Chinese proverb that “The longest 
journey begins with the first step.” The 
sooner we take this first step and many 
more steps the sooner the world will 
move toward peace and away from its 
present drift toward war. 

Public opinion largely controls gov- 
ernmental action today. Without a 
demand from the people new programs 
are rarely adopted. It is the lawyer’s 
job to create the ground swell of public 
support that is needed to advance the 
concept of law in the courts as an 
answer to war. The legal profession 
must continue to educate our people on 
the value of law by another Law Day— 
U.S.A. We must help other nations of 
the free world conduct their own Law 
Days so as to create a favorable cli- 
mate for law on a world-wide basis. 
We must then join hands with lawyers 
all over the world and stage World Law 
Day. Finally we must plan and execute 
a World Law Year to focus the atten- 
tion of the people of the whole world 
upon what law can do for mankind. 
Just reflect upon what the International 
Geophysical Year has done for science. 
And remember that law, unlike science, 
can be used only for peace. Expansion 
in the use of law can mean only peace. 
But our people do not yet realize that 
great truth. 

We need to convince the leaders of 
governments that they should assume 
leadership in the cause of peace through 
law. Governmental acceptance of this 





concept and governmental action to- 
ward its effectuation is obviously essen- 
tial to its success. And it is govern- 
mental creation and use of a world 
judiciary which is our major objective. 

Our nation which prides itself upon 
its government under law should an- 
nounce to the whole world that the rule 
of law plus a world-wide judiciary is 
our number one plan for peace. It is 
logical that the United States be the 
nation which proposes this plan and 
which takes the lead in an active 
program to make it work. 

We must remind our leaders in gov- 
ernment of what James P. Warburg 
said: “The United States cannot, alone, 
save civilization, but by default of 
affirmative leadership, it can come 
perilously close to insuring civiliza- 
tion’s end.” 

We American lawyers have a tre- 
mendous duty and responsibility. We 
of all groups appreciate that law used 
in a world judiciary is the key to world 
peace. We can and must explain this 
idea to all peoples. We must explain our 
mission of peace through law in such 
a way that it will ring a bell whose 
clarion call will reverberate around 
the entire world. President Eisenhower 
is correct in his thesis that if we do not 
adopt the rule of law, civilization can- 
not survive. Our job as lawyers is to 
make that point clear to all peoples. 

The lawyer’s responsibilities from 
the world of today therefore present 
the greatest challenge ever faced by 
any professional group. I am proud of 
our profession and proud of its tre- 
mendous accomplishments of the past. 
I feel certain that it will rise to this 
challenge and live up to this new re- 
sponsibility. We lawyers will give to 
this task all the hard and arduous years 
of effort that are required to make 
peace under law a reality. We will 
succeed because we must. Failure is 
unthinkable when the result of our 
failure could be a world reduced to 
ashes. 

The most important public service 
open to our legal profession today is 
this opportunity to mobilize the pres- 
tige and power, the sanity and the 
skill, the judgment and the judicial 
temperament of the lawyers of the 
world in behalf of this goal of peace 
under law. Never in all history has the 















cli 
ces 
cal 
We 
the 


KAR eSB es emneny 


Neer 4 


ss | 





yn to- 
essen- 
overn- 
world 
2ctive. 
upon 
d an- 
e rule 
ary is 
It is 
ve the 
1 and 
active 


1 gov- 
rburg 
alone, 
lt of 
come 
viliza- 


a tre- 
r. We 
used 
world 
1 this 
in our 
such 
whose 
round 
10Wer 
lo not 
1 can- 
is to 
2S. 
from 
resent 
d by 
ud of 
s tre 
past. 
» this 
w re- 
ve to 
years 
make 
will 
ire is 
our 
ed to 


rvice 
ay is 
pres- 
1 the 
dicial 
f the 


peace 
is the 











climate been more favorable for suc- 
cess if we but move swiftly, surely and 
carefully to meet the need that exists. 
We must build upon the experience of 
the past and the possibilities of the 


The “Substantial 
Evidence” Rule 
(Continued from page 949) 


evidence” rule is an awkward way to 
achieve this desirable result. It has led 
to confusion between the tests that are 
to be employed in determining whether 
the testimony substantially supports the 
agency’s findings of basic facts and 
the tests that are to be employed in 
determining whether the agency’s find- 
ings of basic facts afford proper sup- 
port for the inference drawn there- 
from.17 


IV. “Substantial Evidence” 
Test Important Only in 
N.L.R.B. Cases 

As noted in the table reproduced 
above, 139 of the 188 cases studied (or 
74 per cent of all the cases) involved 
review of N.L.R.B. orders. Most of the 
old-line federal agencies were but 
rarely involved in cases where a ques- 
tion as to the substantiality of the evi- 
dence was raised. The Interstate Com- 
merce Commission and the Securities 
and Exchange Commission each had 
three such cases during the whole peri- 
od under study; the Civil Aeronautics 
Board, four; the Federal Power Com- 


present to insure a peaceful future for 
the world. 

An idea can be more powerful than 
the atom. And nothing can deny an 
idea whose time has come. We lawyers 


mission, five; the Federal Communica- 
tions Commission, six. The Federal 
Trade Commission ranked second to 
the N.L.R.B. for the unhappy distinc- 
tion as the agency whose findings were 
most likely to be attacked; but it was 
involved in only ten such cases, as 
compared with 139 for the National 
Labor Relations Board. 

Even more significant, perhaps, is 
the circumstance that forty-six of the 
fifty-five cases (83.6 per cent) in which 
the findings were found not to be sup- 
ported by substantial evidence involved 
the National Labor Relations Board. 
It was affirmed in about two cases out 
of three. 

This circumstance strongly suggests 
that the difficulties of Bench and Bar 
are unnecessarily magnified by trying 
to fit all cases of administrative fact- 
finding into a mold that was designed 
primarily for this one agency, which 
presents a number of particular prob- 
lems. 


V. The Factors that Courts 
Take into Account in 
Determining Substantiality 
of Evidence 


(1) No General Definitions 
None of the Courts of Appeals have 


World Peace Through Law 


must make certain that the time of this 
idea of peace through law arrives be- 
fore atomic annihilation overtakes man- 


kind. 


I am confident that we will. 


vouchsafed a definition of the term 
“substantial evidence”. Despite the re- 
examination of this term in nearly 200 
eases during the last five years, un- 
certainty as to the meaning of “sub- 
stantiality” persists. In fact, the un- 
certainty and bewilderment seem to 
increase, if anything, during the years. 

Before the enactment of the Admin- 
istrative Procedure Act, many courts 
equated the “substantial evidence” test 
to the test applied by appellate courts 
in determining whether a jury verdict 
had been properly set aside. Under this 
test, the evidence was deemed substan- 
tial unless it were so slight that had 
the case been tried before a jury a 
verdict would have been directed.!® 

This test has, with the passage of 
years and the enactment of the Ad- 
ministrative Procedure Act, lost its 
utility. During the last five years, 
many of the Courts of Appeals have 
exhibited a willingness to set aside ad- 
ministrative findings even though the 
evidence in support of the finding was 
enough to have precluded the direction 
of a jury verdict under the federal 
rules. 


While the courts have not been able 
to arrive at any generalized description 





17. Because of the different attitudes exhib- 
ited by the several Courts of Appeals in review- 
ing the correctness of the inferences drawn by 
agencies from the basic facts as established by 
the evidence, the leading cases may be divided 
argerdias to judicial circuit: 

The First Circuit in N.L.R.B. v. England 
Brothers, Inc. (1953), 201 F. 2d 395, set aside an 
inference based on “‘an aroma of coercion”. 

A similar approach |, tz employed by the 
Second Circuit in N.L.R.B James Thom “I 
& Co. (1953), 208 F. 2d 743. and N.L.R. 
Business Machine Union (1955), 228 F. 2d. 553. 

The Third Circuit twice reversed District 
Courts for substituting their own inferences for 
those ¢. the agency—Ferenz v. Folsom (1956), 
237 F. 2d 46; Livingstone v. Folsom (1956), 234 
F. 2d 75, But in another case the Court refused 
to uphold an administrative inference that if a 
manufacturer of salad dressings were permitted 
to advertise that his salad dressing included 
milk, housewives would be misled into thinking 
that this particular salad dressing must neces- 
— be more healthy than those which did 
not include milk. Cream Wipt Food Products 
Co. v. Federal Security Administrator (1951), 
187 F. 2d 789. 

The Fourth Circuit found the evidence sup- 
porting a finding to be less than substantial 
where the finding was “‘based . . . on inferences 
drawn from parts of the evidence while other 

rts of great significance have been ignored.” 

.L.R.B. v. Hart Cotton Mills (1951), 190 F. 


2d 964. 

The Fifth Circuit opinions indicate a special 
readiness to set aside administrative findings of 
the N.L.R.B. on the grounds that the 7 on are 
based upon unreasonable inferences. In N. 

v. Houston Chronicle Publishing Co. ised). 





211 F. 2d 848, at 854. the court declared that 
“when the Board could as reasonably infer a 
proner motive as an unlawful one, substantial 
evidence has not proved the respondent to be 
guilty of an unfair labor practice’’. This seems 
to indicate a willingness on the part of the 
court to assume the power of determining 
whether an inference of guilt is as persuasive 
as an inference of innocence (the question 
arises: How can this - i without weighing 
the evidence?). In N.L.R.B. v. Russell Manu- 
facturing Co. (1951). ot F. 2d 358, the court set 
aside findings based upon “hearsay. inference. 
and suspicion” in view of the fact that the 
agency refused to accept uncontradicted testi- 
mony of respondent. Other cases in which the 
Fifth Circuit refused to sustain findings on the 
grounds that they were based on unreasonable 
inferences include: Tampa Times Co. v. N.L.R.B. 
(1952), 193 F. 2d 582: N.L.R.B. v. Fuchs Baking 
Co. (1953), 207 F. 2d 737; N.L.R.B. v. Interna- 
tional Broadcasting Co. (1954), 209 F. 2d 912; 
N.L.R.B. v. Blue Bell (1955), "219 F. 2d 796; 


N.L.R.B. v. . 
225 F. 2d 205; -B. v. Coats & Clark, Inc. 
(1956), 231 F. 2d 567 (where the court said that 
it was free to displace the Board’s choice be- 
tween conflicting inferences unless the opposed 
inferences were “equally reasonable”); Sardis 
Luggage Co. v. N.L.R.B. (1956). 234 F. 2d 190. 

The Sixth and Seventh Circuits exhibit simi- 
lar tendencies. For example, in N.L.R.B. v. 
Cleveland Trust Co. (6th Cir., 1954), 214 F. 2d 
95, at 97, the court set aside an administrative 
finding based on inference because, said the 
Court, the agency had ignored “‘emphatic cir- 
cumstances” in drawing its inferences. and the 
Court added that the agency “is not authorized 





to ignore material uncontradicted facts’. In 
U.S. Steel Co. v N.L.R.B. (1952), 196 F. 2d 459, 
the court set aside findings tea on inferences 
which the Court felt to “clearly in error,” 
and in ti951), 191 F 2d 486, 7 Regulator Co. v. 
F.T.C. (1951), 191 F. 2d 786, 792, the court set 
aside the findings because “the inferences on 
which the findings were based were so over- 
borne by evidence calling for contrary infer- 
ences that the findings could not, on the con- 
sideration of the whole record, be deemed to 
be supported by substantial evidence”. 

The Eighth Circuit has in several cases set 
aside administrative findings on the ground that 
it believed the inferences to be unreasonable: 
N. .B. v. International premeiee of Team- 
sters (1952), 196 F. 2d 1; N.L.R.B. Dealers 
Engine Rebuilders (1952), 199 F. 2d 249: Local 
No. 3 v. N.L.R.B. (1954), 210 F. 2d 325. In 
N.L.R.B. v. Continental Baking Com: ry ~~ (1955), 
221 F. 2d 427, the court reinstated the inference 
made by the trial examiner, which it felt to be 
more reasonable than the inference the d 
had reached. 

The Ninth Circuit concluded that findings 
were not supported by substantial evidence be- 
cause the basic facts did not support the infer- 
ence drawn by the pace in a number of 
cases: Wayside Press, v. N.L.R.B. (1953), 
206 F. 2d 862; NLRB. v. v. Amalgamated Meat 
Cutters (1953). 202 F. 2d a N.L.R.B. v. Reed 
(1953), 206 F. 2d 184; N.L.R.B. v. Sunset 
Minerals, Inc. (1954), 211 F. 2d 224. 

The Tenth Circuit set aside the Board's infer- 
ence in Atlas Life Ins. Co. v. N.L.R.B. (1952), 
195 F. 2d 136. 

18. E. Blythe Stason, “Substantial Evidence” 
1 ema s Law, 89 U. Pa. Law Review, 
10: 
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of the meaning of “substantiality”, 
there does appear to be fairly general 
agreement on various “rule-of-thumb” 
tests than can be utilized to determine 
“substantiality” in appropriate situa- 


tions. 


(2) Hearsay Often Held 
Insubstantial 
A number of courts insist that find- 


ings supported only by hearsay are not 
supported by substantial evidence.'® 

Other courts whose opinions hint 
they might under some circumstances 
accept hearsay as “substantial” hold 
that the quality of substantiality is not 
present where the agency has relied on 
hearsay that is contradicted by com- 
petent direct testimony.*° 


(3)—Refusal To Accept 
Uncontradicted Evidence 

In some courts a finding that is 
based on a refusal to accept uncontra- 
dicted testimony is said as a matter of 
law to be not supported by substantial 
evidence.” 


(4)—Unpersuasive Evidence 
Not Substantial! 

In a number of cases, the Courts of 
Appeals have set aside findings on the 
ground that the evidence cited in sup- 
port thereof is totally lacking in the 
qualities that tend to make testimony 
convincing. 

Thus, it is said that the evidence is 
not “substantial” where it is “so slight 
as to be unpersuasive”.** 

The unreasonableness of the finding 
is sometimes enough to persuade the 
reviewing court that the supporting 
evidence is not “substantial”. Thus, 
one administrative order was set aside 
because the evidence as a whole estab- 
lished the contrary “beyond reasonable 
question”.** In another case, findings 
were reversed as not 

When the agency’s findings are 
based on evidence that “merely creates 
a suspicion”, they will be set aside.*° 
The same is true if the findings are 
based on “suspicion and _ specula- 
tion”,?® or “handpicked fragments of 
enough to raise a 


“reasonable” .?+ 


evidence merely 


” OF 


suspicion”’.*? 


(5) Weighing the Evidence 
While courts generally deny that 
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they have a right to weigh the evidence 
“substantiality”, a 
number of courts have utilized expres- 
sions which indicate that in some in- 
stances their function comes very close, 


in determining its 


to say the least, to weighing the evi- 
dence. Thus, the evidence is said to be 
insubstantial if it is based on inferences 
drawn from circumstances in conflict 
with direct testimony on the point.?* 
Again, it is said that “wavering, un- 
certain testimony” cannot outweigh the 
“volume of disinterested testimony” of 
other witnesses.?% Similarly, it is said 
that the evidence is not substantial 
where the “solid sense of the entire 
record does not support the finding”,*” 
or where the finding is not in accord- 
ance with “reliable and probative” evi- 
dence,*! or where the respondent’s 
evidence outweighs the evidence relied 
on by the agency.*? 


(6) Effect of Disagreement Be- 
tween Trial Examiner and Agency 


The existence of disagreement be- 
tween the trial examiner and agency is 
significant in determining the substan- 
tiality of the evidence. This was the 
point actually decided in the Universal 
Camera case. Since that time, the Su- 
preme Court has had occasion to re- 
iterate the significance of this circum- 
stance.*8 

The reported decisions reveal that 
many of the Courts of Appeals feel al- 
most predisposed to set aside agency 
findings in cases where the agency has 
reversed the hearing officer on a ques- 
tion of fact. Some of the courts feel 
that in this situation they have the 
right to determine in which direction 
the evidence “preponderates”. For ex- 
ample, in Minneapolis-Honeywell Reg- 
ulator Co. v. F.7.C. (ith Cir. 1951), 
191 F. 2d 786, the Court declared that 


where the findings of a trial examiner 
are supported by “a preponderance of 
the evidence” the action of the Ce-m- 
mission in rejecting them is arbitrary. 

In U.S. Steel Co. v. N.L.R.B. (7th 
Cir. 1952), 196 F. 2d 459, the Court 
came close to indicating that the 
agency cannot overrule its trial exam- 
iner on a question of credibility of 
“We may not 
disregard the superior advantages of 
the examiner . . . for determining cred- 
ibility, and so for ascertaining truth”. 
Similarly, in Deepfreeze Appliance 
Division v. N.L.R.B. (7th Cir. 1954), 
211 F. 2d 458, the same Court of Ap- 
peals declared: “The examiner’s find- 
ings on veracity must not be overruled 
without a very substantial preponder- 
ance in the testimony.” 


witnesses, declaring: 


This case sug- 
gests that where the agency does over- 
rule the trial examiner on the question 
of credibility, the appellate court will 
then determine whether the preponder- 
ance of the evidence is with the Trial 
Examiner or the Board; at least, the 
Court noted, in setting aside the 
Board’s findings, that 
preponderance of the evidence” to sup- 
port the findings made by the Board 
in overruling its trial examiner. 


“there is no 


Perhaps not all Courts of Appeals 
would go so far as the Seventh Circuit 
in this area. It does clearly appear, 
however, that a great deal of signifi- 
cance is attributed by all the Courts of 
Appeals to a disagreement between an 
agency and its trial examiner as to a 
finding of basic fact and, likewise, as 
to the factual inferences derived from 
the basic facts. The question is dis- 
cussed at length by Judge Learned 
Hand in N.L.R.B. v. James Thompson 
& Co., Inc. (2d Cir. 1953), 208 F. 2d 
743.34 





19. E.g., Ohio Associated Telephone Company 
v. N.L.R.B. (6th Cir., 1951), 192 F. 2d 664; 
N.L.R.B. v. Amalgamated Meat Cutters (9th 
Cir., 1953), 202 F. 2d 671. 

20. Victor Products Corp. v. N.L.R.B. (D.C. 
Cir., 1953), 208 F. 2d 834; N.L.R.B. v. Russell 
Manufacturing Co. (5th Cir., 1951), 191 F. 
358; Southern .Secotorme Co. v. Voris (5th cine 


1951), 190 F 
21. 'N.L.R.B. | ge Transport Co. (5th 
Cir., 1951), 193. F. 2; Tampa Times Co. v. 
N.L:R.B. (5th Cir., 7952). 193 F. 2d 582. 
22. Cream Wipt Food Products Co. v. Federal 
Security Admr. (3d Cir., 1951), 87 F. 2d 789. 
23. Rubin Bros. Footwear v. N.L.R.B. (5th 
Ce. 1959), 203 F. 2d 486. 
N.L.R.B. v. Trinity Steel Co. (5th Cir., 
1984), O14 F 2d 120. 
N.L.R.B. v. guate Baking Co. (5th Cir., 
1983), 207 F. 2d 737 
‘Jewell v. United States (6th Cir., 1953), 
2081 F. 2d 770; N.L.R.B. v. International Brother- 
hood of Teamsters (8th Cir., 1952), 196 F. 2d 1: 
N.L.R.B. v. Amalgamated Brotherhood of Meat 
Cutters | (9th Cir., 1953), 202 F. 2 
27. WL R.B. v. Milwaukee Electric Tool Corp 


(7th Cir., 1956), 237 F. 2d 75. 

28. Del E. Webb Construction Co. v. N.L.R.B. 
(8th Cir., 1952), 196 F. 2d 841. 

29. "oe Corp. v. N.L.R.B. (7th Cir., 1952), 
200 F. 2d 43. 

30. Victor Products oe. v. N.L.R.B. (D.C. 
— 1953), 208 F. 2d 8 

N.L.R.B. v. Macdead Trust Co. (6th Cir., 
1984), 214 F. 2d 95. 

32. Minneapolis-Honeywell Regulator Co. v. 
rg (7th Cir., 1951), 191 F. 2d 786. 

F.C.C. v. Allentown ee neensing Corp., 
39 US. 358, 75 S. Ct. 855 (1955). 

34. Other cases which give weight, in re- 

ment bet we comer determination, to disagree- 
ment wont oo examiner and the a 4 
include: L . v. Supreme Bed & 
Mfg. Co. (Sih re 1952), 196 F. 2d 997; Ohio 
Assoc. Tel. Co. v. NLRB. (6th Cir., 1951), 192 
F. 2d 664; N.L.R.B. v. Turner Construction Co 
(6th Cir. 1955), 227 F. .F. i 
(7th Cir., 1951), 187 F. 2d 658; N.L.R.B. v. 
Continental Baking Co. (8th Cir., 1955), 221 
F. 2d 427: Allentown Broadcasting Corp. v. 
F.C.C. (D.C. Cir., 1954), 222 F. 2d 781. 
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(7) Effect of Dissent 
Within Agency 

The fact that there is disagreement 
among the members of the agency as to 
the findings of fact is another cir- 
cumstance which tends to raise grave 
doubts as to the substantiality of the 
evidence. 


In Deepfreeze Appliance Division v. 
N.L.R.B. (7th Cir. 1954), 211 F. 2d 
458, the Court considered a record 
where two members of a three-man 
panel reversed the trial examiner’s 
findings of fact. The third member, 
dissenting, agreed with the trial exam- 
iner. This meant, the court suggested, 
that the administrative vote was in 
effect two and two—the Court indicat- 
ing that the views of the trial examiner 
and dissenting member of the Commis- 
sion were entitled to fully as much 
weight for purposes of judicial review 
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stopped or ejected.*8 


The delicate necessity of preserving 
both national security and individual 
liberty is too great to be left largely in 
the hands of administrators. This is a 
field in which the experts are the 
courts, trained in the traditions of the 
Constitution and in the common law 
which has served so well whenever 
fundamentals are involved. The func- 
tions of the Board of Immigration Ap- 
peals must be transferred to the courts 
generally or to a special Immigration 
Court.® 

The allied rights of freedom of 
speech and expression are subject to 
several serious and largely unfettered 
administrative controls. Under a doubt- 
ful construction of the Foreign Agent’s 
Registration Act of 1938,4° as amended 
in 1942, the Customs Bureau and the 
Post Office Department destroy, with- 
out notice to sender or addressee, any 
printed matter from other countries 
which they decide constitutes “foreign 
propaganda”, a term subject to almost 
any definition. Both the above agen- 
cies have broad additional powers to 
prevent the transmission of material 
deemed seditious or obscene, and the 
Postmaster General also has the power 


as those of the two members who spoke 
for the agency. 

In a number of other cases, the 
opinion indicates that the existence of 
a dissenting opinion within the agency 
was considered by the Court to be a 
factor that should be carefully con- 
sidered in determining the substantial- 
ity of the evidence.*® 


(8) Effect of Uniformly Crediting 
Agency’s Witnesses and Discredit- 
ing Respondent’s Witnesses 

As above noted, when Pittsburgh 
S.S. Co. v. N.L.R.B. first reached the 
Supreme Court, 337 U.S. 656, 69 S. Ct. 
1283 (1949), the Court reversed a 
declaration by the Court of Appeals 
for the Sixth Circuit that an adminis- 
trative finding must be set aside as 
biased when the hearing examiner be- 
lieved all the witnesses for the agency 


to revoke the second-class mail privi- 
leges of periodical publications, revo- 
cation being the practical equivalent 
of suppression. Here again we are in a 
vital field where the judiciary has the 
expertise and where the dangers of 
arbitrary action are so vital that only 
the courts should have the right to 
act.41 

D. Our fourth category contains the 
powerful industry-wide independent 
regulatory agencies about which (to- 
gether with the FTC and the NLRB) 
most controversy arises. The highlights 
of their historical development have 
been outlined earlier in this article, as 
have the reasons for the grants to them 
of the right to exercise judicial powers 
or adjudicatory techniques. To recapit- 
ulate, each of these agencies was 
formed to cure certain evils which had 
not been alleviated by the existing 
branches of government, and to exer- 
cise an affirmative, continuing guid- 
ance over the future activities of the 
industry concerned. The Supreme 
Court aptly expressed the differing 
functions of administrative and judicial 
adjudication in this field as follows: 


The Communications Act is not de- 
signed primarily as a new code for the 
adjustment of conflicting private rights 
through adjudication. Rather it ex- 
presses a desire on the part of Congress 
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and disbelieved all the witnesses for 
respondent. 

Nevertheless, the attitude originally 
exhibited by the Court of Appeals for 
the Sixth Circuit in that case has been 
reflected by other Circuit Courts in 
later cases. It can perhaps be con- 
cluded that a tendency on the part of 
the agency to credit all witnesses called 
by the agency and to discredit op- 
posing witnesses makes its findings 
suspect, and inclines the Court to ac- 
cord favorable reception to an argu- 
ment that the findings are not sup- 
ported by substantial evidence.*® 

35. These cases include: Westinghouse Elec- 
tric Supply Comreey, v. N.L.R.B. (3d Cir., 1952), 
196 otion Picture Advertising 
Service Co. v. LG > (5th Cir., 1952), 194 F. 2d 
633; N.L.R.B. v. Coats & Clark, Inc. (5th Cir., 
1956), 231 F. 24 567; N.L.R.B. v. Turner Con- 
struction Co. (6th Cir., 1955), 227 F. 2d 498; 
Minneapolis-Honeywell ~*~ oad Co. v. F.T.C. 
(7th Cir., 1954), 191 F. 2d 786. 

36. Two typical cases, both decided by the 
Court of Appeals for the Eighth Circuit, are 
Local No. 3 v. N.L.R.B., 210 F. 2d 325 (1954), 


and Farmers Co-operative Company v. N.L.R.B., 
208 F. 2d 296 (1953). 


to maintain, through appropriate ad- 
ministrative control, a grip on the dy- 
namic aspects of radio transmission.... 
To a large degree they [administrative 
agencies] have been a response to the 
felt need of governmental supervision 
over economic enterprise—a _ supervi- 
sion which could effectively be exer- 
cised neither through self-executing 
legislation nor by the judicial process.42 


Effective regulation of a complex 
twentieth-century industry requires a 
cohesive, integrated instrumentality of 
control, having adequate staffs with as 
varied skills as the industry to be regu- 
lated, able to focus constant attention 
on that industry and to initiate action, 
and with the power to use all tech- 
niques, including the adjudicative, 
necessary to make its control meaning- 
ful and effective. 

Apart from the complaint of viola- 
tion of the separation of powers doc- 
trine, already discussed, four main 
objections have been made to admin- 
istrative control as represented by the 





38. Id., page 269. 

39. The Hoover Commission Task Force rec- 
ommends the latter plan on the basis of the 
tremendous volume of cases involved, which 
would overburden the regular courts. Op. cit. 
note 36, page 278. 

40. 56 Stat. 250, 255 (1942). 


41. The statements of fact in this paragraph, 
though not the conclusions, are largely taken 
from Gellhorn, Inprvipvat FrReepomM AND Govaan- 
MENTAL Restraints (1956), eco 2. 


42. Fed. Communications C v. Pottsville 


Broadcasting Co., 309 US. is, "142, 84 L. ed. 
656, 661 (1939). 
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industry-wide agencies :4% 

(1) The presence of an inherent 
“leftist” orientation; 

(2) A tendency toward totalitarian- 
ism, undermining “the rule of law”; 

(3) Bias; and 

(4) Susceptibility to improper in- 
fluence. 

Certainly an antipathy toward a sub- 
stantive program is not in itself a valid 
reason for criticizing the agency ad- 
ministering that program. However, in 
the early days of the independent regu- 
latory agencies the administrative proc- 
ess was believed, with hope by some 
and with fear by others, to have an 
inherent political or social orientation. 
But “both the thrill and the chill failed 
to take into account basic factors lim- 
iting the managing and ‘planning’ po- 
tentialities of the administrative proc- 
ess”.44 Natural economic forces have 
in this country proved infinitely more 
potent than all the regulatory agencies 
combined in determining social and 
political orientation. Having observed 
the changes in aims and policies in the 
various agencies from time to time to 
meet the needs and demands of the 
people resulting from the development 
of new goods and services by industry, 
we must now realize that there is no 
such thing as a permanently built-in 
administrative viewpoint. The admin- 
istrative process is instead a maneuver- 
able device, shifting orientation as 
economic and social developments and 
varying legislative expressions may 
direct. 

The complaint of totalitarianism is 


primarily directed at governmental 
regulation as such. Insofar as it con- 
stitutes an accusation that administra- 
tive use of adjudicatory techniques 
violates the principle of “rule of law”, 
it is subject to the gibe that we are 
really advocating the rule of lawyers.4° 
The rule of law certainly must be pre- 
served, but if for the term we accept 
perhaps the best modern definition—“a 
state of affairs in which there are legal 
barriers to governmental arbitrariness 
and legal safeguards for the protection 
of the individual”*°—we can through 
combined legislative and judicial con- 
trol of administrative procedures*? and 
through judicial review** achieve those 
ends without sacrificing the efficiency 
of the administrative process. 

The accusations of bias seem largely 
unfair. The twentieth-century agency 
is created and from time to time re- 
vitalized to accomplish positive results 
—a bias in favor of the basic program 
is required by the legislative history 
and the terms of the governing statutes. 
Cardozo has reminded us that every 
person, every judge, necessarily views 
any given situation from a point where 
he is placed by his own heredity and 
environment*®—no one of us can look 
at the world out of another’s eyes. Yet 
bias must not impair fair-mindedness, 
especially in adjudication. Careful 
scholarship seems to have shown that 
administrative agencies have been sub- 
ject to isolated lapses in this respect 
to no greater extent than have the 
courts.5° And charges of bias have 
been far less frequently heard since the 


agencies “went conservative” in the 
late 1940’s, lending weight to the belief 
that many criticisms leveled at ad- 
ministrative authorities are in actuality 
motivated by antagonism to the sub- 
stantive programs entrusted to their 
care. 

The very real problem of agency ex- 
posure and susceptibility to improper 
influence is at the time of writing high- 
lighted by congressional investigation 
of the Federal Communications Com- 
mission. This problem is best solved 
by (a) the formulation and enforce- 
ment of a code of ethics for administra- 
tors,°! (b) the enforcement of legisla- 
tion imposing criminal penalties on 
persons exerting improper influence; 
and, most importantly, (c) the develop- 
ment among legislators, members of 
the executive branch of government, 
politicians and the people generally of 
the realization that it is as immoral 
and destructive to attempt to influence 
administrative decisions as judicial 
ones. All branches of the government 
must co-operate to this end, since it is a 
joint problem of all. As yet, the drastic 
step of complete removal of administra- 
tive adjudicatory powers does not seem 
justified—if it later does, we can have 
confidence in the abilities of the ju- 
diciary to fill the gap. 

On balance, the reasons for con- 
tinuation of exercise of judicial powers 
in the industry-regulatory agencies out- 
weigh the objections. 

E. By far the greatest difficulty in 
determining whether judicial powers 
should be exercised by administrative 





43. See Davis, Apministrative Law, page 22 
(1951). Other criticisms, such as the institu- 
tionalized decision, rejection of exclusionary 
rules of evidence, and the use of extra-record 
information raise important questions of pro- 
cedure. These are proper subjects for concern, 
but are subject to control by the Administrative 
Procedure Act and by judicial review—they 
have no bearing on the question of the exercise 
by administrative agencies of judicial powers 
as such. 


44. Jaffe. The Effective Limits of the Ad- 
ministrative Process: A Re-evaluation. 67 Harv. 

Rev. 1105, 1107 (1954). Professor Jaffe, one 
of the most objective experts on administrative 
law, here discusses various reasons why the 
administrative process is limited in ~~ in- 
cluding (1) the pressures on the agency by the 
industrial organization a to it; (2) the 
dynamism of the industrial process, which 
forces development along certain lines deter- 
mined by natural economic forces, regardless 
of the desires of administrators; (3) the natural 
let-down in aggressive regulatory action once 
the crisis giving rise to the establishment or 
revitalization of the agency has been resolved; 
and (4) the general lack of enthusiasm of the 
American ple for any more regulation than 
is absolutely essential. 


45. See speech by Sir Reginald Edward Man- 
ningham-Buller, Attorney General of England, 
before the 79th Annual Meeting of the Ameri- 
can Bar Association, The Rule of Law: Its 
a in the Modern World, 42 A.B.A.J. 1015, 
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46. W. Friedmann, Law anp Sociat CHANGE 
(1951), page 282. 

47. The virtues of combined action by the 
legal profession and the legislative branch in 
working out the necessary checks on adminis- 
trative power generally, in order to preserve 
the rule of law, are interestingly developed by 
Professor Schwartz in an article advocatin 
establishment of a permanent congressiona 
committee on administrative practice and pro- 
cedure. Bernard Schwartz, Legislative Over- 
sight: Control of Administrative Agencies, 43 
A.B.A.J. 19, 22 (1957). 

48. The absolute necessity for preserving the 
rule of law imposes an obligation on the courts 
to resist a noticeable present tendency to allow 
unlimited discretion to adminis.rative adjudi- 
cation on the grounds of administrative ‘“ex- 
pertness” and congressional intent. ‘‘The very 
subordination of the agency to judicial juris- 
diction is intended to proclaim the premise that 
each agency is to be brought into harmony with 
the totality of the law; the law as it is found in 
the statute at hand, the statute book at large. 
the principles and conceptions of the ‘common 
law.’ and the ultimate guarantees associated 
with the Constitution.” Louis L. Jaffe, Judicial 
Review: Questions of Law, 69 Harv. L. Rev. 239, 
275 (1955). 

49. Cardozo, THe Nature or THE JuDICIAL 
Process (1921), pages 167-171. 

50. The major controversy over this eipoct 
was started by Dean Pound's listing of unfor- 
tunate tendencies in the administrative process, 
including “a tendency to make decisions on the 
basis of preformed opinions and prejudices.” 





Pound, For the Minority Report, 27 A.B.A.J. 
664 (1941). Also see his The Challenge of the 
Administrative Process, 30 A.B.A.J. 121 (1944). 
That Pound's criticisms were not based on 
actualities was rather conclusively shown b 

Professor K. C. Davis in Dean Pound and Ad- 
ministrative Law, 42 Cot. L. Rev. 89 (1942) and 
“Dean Pound's Errors about Administrative 
Agencies,”” 42 Cor. L. Rev. 804 (1942). 

51. The Administrative Law Section and the 
House of Delegates of the American Bar Associ- 
ation deserve credit for their prompt action in 
urging the establishment by Congress of a code 
of conduct for members of federal regulatory 
agencies setting standards cumparable to the 
American Bar Association Canons of Judicial 
Ethics and prohibiting “influences and pres- 
sures from any source’. See vage 3 of the 
March 15, 1958, issue of the American Bar News. 

52. It is noteworthy that the Hoover Com- 
mission Task Force, largely conservative in per- 
sonnel, although advocating the principle of 
complete sevaration of powers, actually recom- 
mends the divestment from industry-regulating 
agencies of only such comparatively insignifi- 
cant functions as the entry of orders for repara- 
tions and damages. 

This writer does not feel that the snipping 
away of minor judicial powers is in principle 
desirable. E.g., the power of the ICC to award 
reparations “is a necessary adjunct of the power 
to require the maintenance of reasonable and 
non-discriminatory rates.” Arpaia, The Inde- 
—— Agency—a Necessary Instrument of 
ina Government, 69 Harv. L. 4 
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agencies involves the Federal Trade 
Commission and the National Labor 
Relations Board. Most or all of the 
reasons advanced for the exercise of 
adjudicatory powers by industry-regu- 
lating agencies apply here, but there 


are far more powerful arguments 
against FTC and NLRB retention of 
such functions than apply to the others. 
The FTC and NLRB, while in a sense 
regulatory, differ from other independ- 
ent agencies in the following important 
particulars. 

First, they lack that most important 
essential of democratic government— 
precise accountability.°* It is com- 
paratively easy to tell whether the SEC 
or the CAB is doing a good job in the 
public interest in the limited fields in 
which they function. It is far more 
difficult to determine the same question 
when the FTC and NLRB are involved, 
since their actions are but one of many 
factors involved in the health of the 
general economy which they affect.°4 

Second, instead of a defined and lim- 
ited area where technical non-legal ex- 
pertness is essential, their inquiries 
involve a broad consideration of more 
intangible social and ethical factors— 
they deal with fields in which we may 
assert that courts are, or should be, the 
more expert.55 

Third, these agencies are not regu- 
latory in the sense that they lay down 
rules of general application, but instead 
are solely investigatory and prosecu- 
tory. Here the use, or threat of use, of 
adjudicatory powers is not in aid of 
other, more clearly legislative proc- 
esses, but is the sole technique. While 
it is noted above that the use of the 
adjudicatory technique may actually 
be an exercise of a legislative power, 
it is nevertheless true that all organ- 


isms, in the words of the Supreme 
Court, “represent an interplay of form 
and function”.5® In the case of these 
two agencies, the forms are those of a 
court, the fundamental policies of their 
substantive programs have been estab- 
lished, and their adjudicatory functions 
should now be court-administered. 

Finally, there is a widespread public 
distrust of the essential fairness of 
these agencies.°* This is probably ex- 
plainable in the case of the NLRB as 
“the inevitable outcome of a statute 
which gives employers no affirmative 
rights, imposes no duties upon em- 
ployees and places upon the Board a 
duty of acting as prosecutor as well as 
judge”.®*’ This distrust has carried over 
in spite of the 1947 legislation impos- 
ing obligations on labor unions and 
providing complete internal separation 
of prosecuting and judging functions. 
The feeling with regard to the FTC, 
though less intense, arises from simi- 
lar considerations. And, as Professor 
Davis has pointed out: 


So long as detached and informed 
opinions differ as to what is justice, 
one objective in a democratic society is 
to appear to do justice. That ideal re- 
mains unrealized so long as significant 
groups, whether or not misled, firmly 
believe that justice is denied.59 


For the Bar to advocate the transfer 
to the courts of the adjudicatory func- 
tions of the NLRB and the FTC is a 
bold and self-challenging course. These 
are the two agencies which, so nearly 
identical in form to traditional courts, 
were established almost solely because 
of a belief that the judiciary’s eco- 
nomic and social opinions were so far 
opposed to the prevailing ideals of the 
time that the courts would subvert the 
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legislative purpose.*° This belief was 
largely justified and was widely held.*! 
If the judicial functions of these agen- 
cies are transferred to the courts, the 
Bar and judiciary must thereafter so 
act as to convince a still slightly suspi- 
cious people that their former causes 
for distrust are abated. In requesting 
such transfer we represent to the nation 
that the work of Holmes, Cardozo, 
Brandeis, Pound and many others has 
had its effect—that American common 
law, attuning itself more closely to the 
convictions of the present rather than 
the convictions of the past, recognizes 
the necessity in its work for considera- 
tion of contemporary social, industrial 
and political conditions as well as his- 
torical factors, and is therefore en- 
titled to exercise its traditional func- 
tions under the conditions of modern 
society. This is a strong representation 
and a magnificently challenging one, 
worthy of the best traditions of the 
Bench and Bar. 


IV. 

In summary, then, administrative ex- 
ercise of judicial powers should be 
permitted in three instances: 

(1) In claims or “benefit” agencies, 
where the “adjudications” are not 
really controversial, do not need formal 
judicial techniques, and are of such 
volume as to be impossible of practica- 
ble administration by the courts. 

(2) In industry-regulatory agencies, 
where continuing supervision of com- 
plex industrial organizations requires 
the constant attention of specialists in 
non-legal fields and where the use of 
adjudicatory techniques is in addition 
and supplementary to rule-making and 
other more usual forms of regulation. 

(3) In agencies (such as the FTC 





. Id., at pass 506. 
Dean ndis once made this distinction 
as yee 


“When today we think of the railroad prob- 
lem, the banking problem, the stock exchan, - 
problem, we think of them in terms of 
a for their solution as it may rest 

the Interstate Commerce Commission, 

the Federal Reserve Board, or the Securities 
and Exchange Commission. . . . But in the case 
of the Federal Trade Commission or the Na- 
tional Labor Relations Board it is otherwise, 
for neither fulfils a similar task nor bears a 
like ‘a -y ity. Rather they possess more 
nearly character of tribunals, of business 
and labor courts, where the function is one 
more closely akin to policing as distinguished 
from promoting 

Pea. distinction is significant."" Landis, Tue 

DMINISTRATIVE Process, page 17 (1938). 

e the light of the past twenty years it a poms 
that Dean Landis roy overestimat 
abilities of the administrative process to solve 
by itself the problems of industry; however, 
the gueeien s valid in the context of distin- 
guishing the FTC and the NLRB from industry- 
regulatory agencies. 





55. In one sense, particularly in dealing with 
problems cutting across many fields of human 
endeavor, ‘“‘in which judges have more ‘ex- 
pertise’ than commissioners, if the latter are 
expert in their special fields, the former are 
experts in synthesis. Daily confronted with 
the entire range of social conflict, the judges 
acquire perspective, become aware, as no com- 
missioner can, of all the ——w oals to- 
wards which a society stru uis B. 
Schwartz, Legal Restrictions o Competition in 
the Regulated Industries, 67 Harv. L. Rev. 
473-4 (1954). This assertion appears to one 
much more validity in the present context than 
in support of Professor Schwartz’ plea that the 
courts should shape the outlines of policy now 
developed by industry-regulatory commissions. 

56. Mr. Justice Frankfurter speaking for the 
court in Federal Communications Commission 
v. Pottsville Broadcasting Co., 309 U.S. 134, 142, 
84 L. ed. 656, 661 (1940). 

57. See Davis, Apministrrative Law (1951), 
pages 404-406. 

58. Hearings before the Committee on Labor 
and Public Welfare on S. 55 and S.J.Res. 22, 
80th Cong., Ist Sess. 2045 (1947). 


59. Davis, Apministrative Law (1951), page 
405 


60. The Federal Trade Commmiaten was es- 
tablished in 1914 because, in the words of a 
Senate Committee so pee ER “The 
ple of this ours will not permit 
declare a poses for them with yeapect to this 
subject.”" Report of Segate Committee on Inter- 
state Commerce, Sen. Rep. 1326, 66th Congress, 
3d Session (1914). 

A further quotation from Dean Landis is 
pertinent: 

“In the field of unfair competition and mo- 
nopoly, and in the field of labor, there was 
widespread distrust of the courts’ ability to 
evolve workable concepts to direct the eco- 
nomic force which had posed these problems. 

Here distrust based itself upon the belief 
that the men a composed our judiciary too 
often held economic and social o} ions Op- 
posed to the ideals of their time. The distrust 
was not without foundation.” Landis, Tue 

ADMINISTRATIVE Process, pages 32-34 (1938). 

61. See Davis. op. cit. note ge 15, as an 

example of statements to this effect found al- 
most universally in works on the history of the 
American administrative process. 
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and NLRB) administering new and un- 
tried economic and social policies cut- 
ting across many segments of the na- 
tion’s life, and which therefore of 
necessity must use a cautious case-by- 
case adjudicatory method in determin- 
ing the proper implementation of such 
policies. In these instances, adminis- 
trative adjudication should be per- 
mitted only for such period of time as 
is necessary to develop a generally ac- 
cepted body of precedent. As soon as 
this has been done their adjudicatory 
powers should be transferred to the 
courts. 

Administrative exercise of judicial 
powers should be denied, or if in ex- 
istence should be removed, in all other 
cases, particularly where fundamentals 
of life, liberty and freedom of expres- 
sion are involved. Even where ad- 
ministrative adjudication is permissi- 
ble, judicial review should be preserved 


and strengthened, and the Bar should 
continue its efforts to assure that ad- 
ministrative procedures are conducted 
in accordance with the highest stand- 
ards of fairness.®* 

In immediate application these rec- 
ommendations involve transfer to the 
present court system, or preferably to 
specialized courts, of the judicial func- 
tions of the Immigration and Natural- 
ization Service, the National Labor 





the Federal Trade 
Commission and certain authorities 
within the Post Office Department and 
the Customs Bureau. These changes 
should be specifically advocated—we 
only hurt our cause by continuing to 
demand the elimination of all adminis- 
trative adjudication on the basis of an 
irretrievably discredited over-rigid ap- 
plication of the separation of powers 
doctrine. 


Relations Board, 





62. A compelling reason for wide exercise of 
administrative judicial powers in the early 
years of agencies administering new and un- 
tried policies is the necessity or the mainte- 
nance of the judiciary’s reputation for fairness. 
Since new social and economic programs are 
almost always bitterly , gee in the beginning 
by large segments of the nation, judicial ad- 
ministration in these early stages would tend to 
destroy the confidence of many classes of peo- 

le in the courts. It is difficult to see how a 
Judicial court with any regard for expressed 
egislative intent could have adjudicated mat- 
- arising under the National Labor Relations 

t in the first few years following its enact- 
— without being deluged by cries of bias 
from much of the nation c pat as bitter as 
those once directed at the N . See i 
1, National Labor Relations hot of. July 5, 193 
49 Stat. 449, excoriating the actions of — 

loyers in refusing to accept collective bargain- 
ng, and declaring a firm intent to permit the 


free formation of labor unions and to require 
their recognition as _ collective bargaining 
agents. 

The Hoover Commission Task Force Report 
reaches the same result, though on different 
reasoning: 

“When agencies are established to explore 

a new area of regulation, it is expedient to 

combine in them all the powers which are 

needed to achieve maximum effectiveness, 
even at the cost of consolidating judicial and 

legislative functions. It is only after a 

period of experience that separation can 

readily be accomplished.” Task Force Report, 


ages - 

BS. The Hoover Commission Task Force rec- 
ommendations for strengthening the Admin- 
istrative Procedure Act and for expandin 
judicial review are excellently conceived an 
deserve the wholehearted sept of the entire 
Bar, proponents and critics of the administra- 
tive alike. 


Notice by the Board of Elections 


The following jurisdictions will elect 
a State Delegate for a three-year term 
beginning at the adjournment of the 
1959 Annual Meeting and ending at 
the adjournment of the 1962 Annual 
Meeting: 


Alabama New Mexico 
Alaska North Carolina 
California North Dakota 
Florida Pennsylvania 
Hawaii Tennessee 
Kansas Vermont 
Kentucky Virginia 
Massachusetts Wisconsin 
Missouri 


Nominating petitions for all State 
Delegates to be elected in 1959 must 
be filed with the Board of Elections not 
later than March 27, 1959. Petitions 
received too late for publication in the 
April issue of the Journat (deadline 
for receipt March 2) cannot be pub- 
lished prior to distribution of ballots, 
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which will take place on or about 
April 10, 1959. 

Forms of nominating petitions may 
be obtained from the Headquarters of 
the American Bar Association, 1155 
East 60th Street, Chicago 37, Illinois. 
Nominating petitions must be received 
at the Headquarters of the Association 
before the close of business at 5:00 
p.M., March 27, 1959. 

Attention is called to Section 5, 
Article VI of the Constitution, which 
provides: 


Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or 
more members of the Association in 
good standing and accredited to a State 
from which a State Delegate is to be 
elected in that year, may file with the 
Board of Elections, constituted as here- 
inafter provided, a signed petition 
(which may be in parts), nominating 
a candidate for the office of State 
Delegate for and from such state. 


Only signatures of members in good 
standing will be counted. A member 
who is in default in the payment of 
dues for six months is not a member 
in good standing. Each nominating 
petition must be accompanied by a 
typewritten list of the names and 
addresses of the signers in the order in 
which they appear on the petition. 

Special notice is hereby given that 
no more than twenty-five names of 
signers to any petition will be pub- 
lished. 

Ballots will be mailed to the mem- 
bers in good standing accredited to the 
states in which elections are to be held 
within thirty days after the time for 
filing nominating petitions expires. 


Boarp oF ELECTIONS 
Walter V. Schaefer, Chairman 
Harold L. Reeve 
Robert B. Troutman 
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Constitutional Law 
(Continued from page 944) 


Senate as the price of their creation.7 


Thus was emphasized the fact that 
the separation of powers applies to all 
agencies of the Government, whether 
created by the Constitution or by Con- 
gress. To hold otherwise would be to 
destroy the entire basic principle of 
separation itself. 

In 1909, the Senate passed a resolu- 
tion directing the Attorney General to 
inform the Senate whether certain legal 
proceedings had been instituted against 
United States Steel Corporation, and, if 
not, the reasons for non-action. Presi- 
dent Theodore Roosevelt replied, re- 
fusing to honor this request upon the 
grounds that “Heads of the Executive 
Departments are subject to the Con- 
stitution, and to the laws passed by 
Congress in pursuance of the Consti- 
tution, and to the directions of the 
President of the United States, but to 
no other direction whatever.”® 

This refusal reiterated the principle 
that the Executive Branch will main- 
tain the inviolability of documents in 
official files containing information 
from private sources which has been 
communicated to it in confidence. 

Incidents in more recent times are 
relatively well known and need not be 
detailed here. However, let me turn 
your attention for illustrative purposes 
to two such incidents in the Truman 
Administration. One incident involved 
the request of a congressional commit- 
tee for the loyalty-security file with 
respect to Dr. Condon, then the Direc- 
tor of the National Bureau of Stand- 
ards of the Department of Commerce. 
On March 3, 1948, the Committee 
adopted the extraordinary course of 
issuing a subpoena to Secretary of 
Commerce Harriman to produce the 
file, which, by order of President 
Truman, Mr. Harriman refused to do.® 

On March 13, President Truman 
issued a directive to all officers and 
employees in the Executive Branch, 
forbidding the disclosure of loyalty 
files and directing that any demand or 
subpoena for such files from sources 
outside the Executive Branch should 
be declined and the demand or sub- 
poena referred to the Office of the 


President.!° On April 22, the House of 
Representatives adopted a resolution 
peremptorily ordering Secretary Har- 
riman to surrender the desired data 
respecting Dr. Condon.!! Citing the 
President’s directive, the Acting Secre- 
tary wrote the Clerk of the House that 
he respectfully declined to transmit the 
requested document and that in accord- 
ance with the directive, he was refer- 
ring the matter to the President.!? 
President Truman had earlier stated 
that he would not accede to the House 
Resolution.!* 

In connection with the Condon in- 
cident there was introduced on March 
5, 1948, a resolution which would have 
directed all executive departments and 
agencies to make available to any and 
all congressional committees informa- 
tion which may be deemed necessary to 
enable them to properly perform the 
duties delegated to them by Congress.!4 
With respect to this bill, the St. Louis 
Post-Dispatch on May 10, 1948, made 
the following observations: 


Even without the penalties for dis- 
closure, Congress should not assert 
absolute rights to presidential infor- 
mation. It should have full access to 
records needed for forming policy, but 
the executive branch also possesses 
administrative records in which Con- 
gress has no valid interest. The presi- 
dency is an equal branch of govern- 
ment, with constitutional rights and 
mandates separate from those of Con- 
gress. Its right to withhold certain 
kinds of information from Congress, 
and the public interest in having such 
information withheld, has been success- 
fully defended since the time of 
President Jefferson. 

No Congressman would think of 
demanding conference transcripts, per- 
sonnel records or any other private 
papers from the Supreme Court, the 
third equal branch of government. The 
President cannot demand the records 
of private congressional committee 
sessions. The Supreme Court makes no 
such demand on either Congress or 
the President. No more should Con- 
gress try to destroy the President’s 
right to a reasonable and necessary 
privacy in his department. 

The founding fathers expected Con- 
gress and Presidents to minimize their 
rivalries by the exercise of reasonable 
confidence and give-and-take. It needs 
that spirit to make the American 
system of government succeed. . . . 


The resolution passed the House on 
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May 13, 1948, and was referred to the 
Senate, where it died in committee. 

So we see that from the beginning 
of our Government the position of the 
President and the Executive Branch 
has been that while no one could ques- 
tion the constitutional right of Con- 
gress to inform itself on subjects fall- 
ing within its legislative competence, 
yet, as Professor Corwin puts it: 


This prerogative of Congress has 
always been regarded as limited by 
the right of the President to have his 
subordinates refuse to testify either 
in court or before a committee of 
Congress concerning matters of con- 
fidence between them and himself.15 


The constitutional authority of the 
Chief Executive over the Executive 
Branch is illuminated by the ultimate 
fate of a proposed amendment to the 
Atomic Energy Act of 1946. It pro- 
vided that where the appointment of 
members or personnel of the Atomic 
Energy Commission is subject to Sen- 
ate confirmation the Senate members 
of the Joint Committee on Atomic 
Energy may direct the FBI to investi- 
gate the character, associations and 
loyalty of any such appointee, and that 
the Director of the FBI should file a 
written report of any such investiga- 
tion and thereafter should farnish such 
amplification or supplementation as the 
Senate Committee may direct.! 

Senator Morse opposed the bill as 
“clearly unconstitutional” as an in- 
fringement on the appointive power of 
the President. A proponent of the bill 
argued that it did not attack the ap- 
pointive power and that it dealt only— 


. with the right of Congress to have 
the Federal Bureau of Investigation, 
which is a creature of Congress, per- 
form a function for Congress; and it 
provides that Congress may use the 





7. 8 Richardson, op. cit. supra note 5, at 377. 

8. 43 Cone. Rec. 527-528. 

9. Corwin, THe Prestpent: OFFICE AND 
Powers 142 (1948 ed.). Professor Corwin is also 
the editor of the most recent edition of Tue 
ConstTITuTION, ANNOTATED, Doc. No. 170, 82d 
Cong., 2d Sess. (1952). 

10. 3 CFR 1081 (1943-1948 Comp.). For the 
explanatory memorandum which was ee 
the Office of the President on March 15, 1948, 
see H. R. Rep. No. 1595, 80th Cong., 2d Sess. 
8-10 (1948). 

11. H. Res. 522, 80th Cong., 2d Sess., 94 Cone. 
Rec. 4777 (1948). 

*. New York Times, April 25, 1948, page 50, 
col. 3. 

> New York Times, April 23, 1948, page 1, 
col. 1. 

14. H. J. Res. 342, 80th Cong., 2d Sess. 

15. Corwin, Tue Presipent: Orrick AnD 
Powers 116 (1957 ed.). 

16. S. 1004, 80th Cong., 2d Sess. 
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FBI report as a basis of consideration 
as to whether or not the nomination of 
a particular person should be con- 
firmed by the United States Senate.17 


The late Senator McMahon, of Con- 
necticut, who had served earlier as 
Assistant Attorney General in charge 
of the Criminal Division, answered this 
contention. He declared that the best 
statement in the cases on the point at 
issue was to be found in Kilbourn v. 
Thompson, to which I shall refer later. 
There then ensued the crux of the 
argument as to the power of Congress 
to provide by statute for its utilization 
of the services, facilities, investigative 
files and reports of a unit of the Execu- 
tive Branch. Because of the 
power conferred upon the Atomic 


wide 
Energy Commission it was urged that: 


We should not have an iron curtain 
lowered so that we may not have all 
the facts which we need in discharging 
our responsibilities.'* 


Senator McMahon answered: 


I do not believe that the Congress 
can say to the President of the United 
States, “we are bypassing you. We are 
not going to talk to you. We are not 
going to talk to the Attorney General, 
who is one of your Cabinet officers and 
who is responsible to you. We are 
going to reach over both of you and tell 
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a bureau chief that he shall do this, 
that, and the other thing, and report 
to us.” It is my contention that the Con- 
stitution will not permit the Congress 
legally to do such a thing. 


With reference to a contention that the 
Senate and House are policy-making 
bodies with a right to obtain the facts 
in order that they may legislate prop- 
erly, and in the case of the Senate to 
advise and consent to nominations, 
Senator McMahon replied that this 
contention was “directly in the face of 


the law”. He added: 


I say to the Senator that much as 
he might desire to obtain an in- 
vestigatory report on the work of the 
FBI, if the Attorney General refused 
to give it, it is my prediction that the 
Senator would find that the Supreme 
Court would uphold the right of the 
Attorney General to decline to produce 
the report. The cases are too clear to 
admit of any question. The Senator 
may not like the proposition. He may 
not like it because he is in the Senate. 
If he were connected with the executive 
department he might take another view. 
But that happens to be the law. What 
I contend is, when we know it is the 
law, we ought not to pass a bill which 
flies directly in the face of the con- 
titutional provision.!9 

* * * 

To assert, as the Senator . . . did, 
that it would be possible to call upon 
the director of the subsidiary bureau 
to produce a report in the face of the 
constitutional argument that is made 
in Marbury v. Madison, in the later 
Kilbourn case, in the recent Meyers 
case, the Humphrey’s case, and also a 
Federal Trade Commission case, the 
title of which escapes me at the 
moment, is to deny plain English in 
the reports of those cases.2° 

If perchance there should be a 
change in the Executive at 1600 Penn- 
sylvania Avenue at any time while I 
sit as a Member of this body, the 
position I take today will be exactly 
the position I shall take then upon any 
attempt to destroy what I regard as a 
very essential provision of the Censtitu- 





tion. Let me say to Senators who are 
present that there is no provision of 
the Constitution the religious observ- 
ance of which is better calculated to 
insure justice and liberty to the people 
of the United States than the provision 
that judges shall judge, legislators 
shall legislate, and executives shall 
execute.” 1! 


The bill was passed by the Congress, 
but was vetoed by the President.?? In 
the Senate debate as to whether the 
veto should be overridden or sustained, 
Senator McMahon observed that the 
Senate appeared to be proceeding on 
the theory— 


...that the legislative branch of the 
Government is supreme over the ex- 
ecutive branch of the Government. 
The executive and legislative branches 
of the Government are coequal and 
coordinate. Of course this contest we 
are talking about now has been going 
on for 150 years. It has been tested 
time and time again. If the executive 
were to give up any of the power he 
legally has under the Constitution, he 
would be betraying the people of the 
United States whom he also serves 
in his constitutional capacity.7* 


A Senator who was in favor of over- 
riding the veto argued that it was 
wrong to say— 


...that whenever Congress creates an 
executive agency it cannot modify, 
change, or direct its actions when it 
is acting for the Congress or the 
people. 


Senator Barkley answered: 


... We are authorizing a committee to 
command that executive appointees 
shall be the servants of a committee, 
and if we can do that with respect to 
the Atomic Energy Commission, we 





17. * Conc. Rec. 4303. 


21 Z. 

~ Doc. No. 157, 80th Cong., 2d Sess. 
( ). 

23. 94 Conc. Rec. 6199. 
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can do it with respect to postmasters, 
district attorneys, United States judges, 
and even members of the Cabinet, be- 
cause they are creatures of the Con- 
gress. 


McMahon concluded the 


Senator 


debate against the motion to override 
by saying 


... that man cannot have two masters. 
He cannot serve both the President of 
the United States and the Senate 
members of the Joint Committee on 
Atomic Energy.*5 


In the end the Senate failed to over- 


ride the veto.? 


Congressional efforts to obtain loy- 








alty-security files respecting various 
individuals continued into President 
Eisenhower’s Administration. An edi- 
torial in the Washington Post and 
Times-Herald for March 10, 1953, 
made the following observations: 


So far as executive files are con- 
cerned, President Eisenhower would do 
well, we believe, to follow the example 
of almost every earlier occupant of the 
White House. “Full cooperation” [a 
phrase used by the State Department 
officer in charge of such investigations ] 
means, among other things, that no 
congressional committee should claim 
what it has no right to receive. 


A year later at the height of the 
McCarthy-Army controversy the Presi- 
dent issued his letter of May 17, 1954, 
to the Secretary of Defense stating: 


It has long been recognized that to 
assist the Congress in achieving its 
legislative purposes every Executive 





Department or Agency must, upon the 
request of a Congressional Committee, 
expeditiously furnish information relat- 
ing to any matter within the jurisdic- 
tion of the Committee, with certain 
historical exceptions—some of which 
are pointed out in the attached memo- 
randum from the Attorney General. 
This Administration has been and 
will continue to be diligent in follow- 
ing this principle. However, it is 
essential to the successful working of 
our system that the persons entrusted 
with power in any one of the three 
great branches of Government shall 
not encroach upon the authority con- 
fided to the others. The ultimate re- 
sponsibility for the conduct of the 
Executive Branch rests with the 
President. 

Within this Constitutional frame- 
work each branch should cooperate 
fully with each other for the common 
good. However, throughout our history 
the President has withheld information 
whenever he found that what was 
sought was confidential or its dis- 
closure would be incompatible with 
the public interest or jeopardize the 
safety of the Nation. 

Because it is essential to efficient 
and effective administration that em- 
ployees of the Executive Branch be in 
a position to be completely candid in 
advising with each other on official 
matters, and because it is not in the 
public interest that any of their con- 
versations or communications, or any 
documents or reproductions, concern- 
ing such advice be disclosed, you will 
instruct employees of your Department 
that in all of their appearances before 
the Subcommittee of the Senate Com- 
mittee on Government Operations re- 
garding the inquiry now before it they 
are not to testify to any such conversa- 
tions or communications or to produce 
any such documents or reproductions. 
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This principle must be maintained 
regardless of who would be benefited 
by such disclosures. 

I direct this action so as to maintain 
the proper separation of powers be- 
tween the Executive and Legislative 
Branches of the Government in accord- 
ance with my _ responsibilities and 
duties under the Constitution. This 
separation is vital to preclude the 
exercise of arbitrary power by any 
branch of the Government.27 


This letter met with favorable public 
response. Let me quote from editorials 
which appeared in papers which have 
been very sensitive to any improper 
withholding of information. The next 
day, an editorial in The New York 
Times made this comment on the 
President’s letter: 


The committee seems to feel that it 
has the right to pry farther into the 
conversations and discussions among 
members of the executive branch while 
they were considering a serious prob- 
lem and, perhaps, reaching important 
decisions. The committee has no more 
right to know the details of what went 
on in these inner Administration 
councils than the Administration would 
have the right to know what went on in 
an executive session of a Committee of 
Congress. 


An editorial in the Washington Post 


and Times-Herald for May 20, 1954, 


made the following observations: 


The question is simply whether the 
executive departments are to be ad- 
ministered by the properly constituted 
executive officials, or whether there is 





26. Id. 6264. 

27. The letter and the memorandum are re- 
produced in 100 
17, 1954). 


Conc. Rec. 6263 (daily ed. May 
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to be a sort ‘of government-by-Mc- 
Carthy. President Eisenhower was 
abundantly right in protecting the con- 
fidential nature of executive conversa- 
tions in this instance. 


III, Separation of Powers 

Much has been written respecting 
the doctrine of separation of powers 
under the Constitution. In such a 
statement as this it is obviously im- 
practicable to discuss its full applica- 
tion. I shall, however, make these 
comments. 

The Supreme Court's classic state- 
ment of this doctrine arose in connec- 
tion with a congressional investigation. 
In the 1870's the firm of Jay Cooke & 
Sons went into bankruptcy, and the 
appropriate judicial proceedings were 
instituted. As Navy funds were de- 
posited with the firm, the United States 
was a creditor. Upon that basis a 
House Committee instituted an investi- 
gation of a real estate pool in which 
the Cooke firm had participated. 

The Committee issued a subpoena 
duces tecum to one Kilbourn. When he 
refused to produce certain documents, 
the House held him to be in contempt, 
and ordered him confined to the Dis- 
trict of Columbia jail until he purged 
himself of his purported contempt. 
Thereafter Kilbourn instituted an ac- 
In re- 
viewing the congressional proceedings 
the Supreme Court said: 


tion for false imprisonment: 


It is believed to be one of the chief 
points of the American system of 
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written constitutional law, that all 
powers intrusted to government, 
whether State or national, are divided 
into the three grand departments, the 
executive, the legislative, and the 
judicial. That the functions appropri- 
ate to each of these branches of govern- 
ment shall be vested in a separate body 
of public servants, and that the perfec- 
tion of the system requires that the 
lines which separate and divide these 


departments shall be broadly and 
clearly defined. 
* * *& 


In the main, however, that instru- 
ment, the model on which are con- 
structed the fundamental laws of the 
States, has blocked out with singular 
precision, and in bold lines, in its 
three primary articles, the allotment 
of power to the executive, the legisla- 
tive, and the judicial departments of 
the government. It also remains true, 
as a general rule, that the powers con- 
fided by the Constitution to one of the 
departments cannot be exercised by 
another. 

It may be said that these are truisms 
which need no repetition here to give 
them force. But while the experience 
of almost a century [in 1880] has in 
general shown a wise and commend- 
able forbearance in each of these 
branches from encroachments upon the 
others, it is not to be denied that such 
attempts have been made . . . [Kil- 
bourn v. Thompson, 103 U.S. 190-191. 
(1880) .] 


The Court held that the subject matter 
of this congressional investigation was 
judicial, and not legislative, that it 
was then pending before the proper 
court, and that the House lacked power 
to compel Kilbourn to testify on the 
subject. 

The proposition in the Kilbourn 
case is that one of the three grand 
departments should not encroach upon 
the other. Thus what is true of the 
relationship between the Legislative 
Branch and the Judicial Branch is 
likewise applicable to attempted en- 
croachment by the Legislative Branch 
with respect to the Executive Branch. 





At an earlier day in our national 
history the Supreme Court summar- 
ized the responsibility of the President 
for the administration of the Executive 
Branch in the celebrated case of Mar- 
bury v. Madison. There Chief Justice 
Marshall said: 


By the Constitution of the United 
States, the President is invested with 
certain important political powers, in 
the exercise of which he is to use his 
own discretion, and is accountable only 
to his country in his political character, 
and to his own conscience. To aid him 
in the performance of these duties, he 
is authorized to appoint certain officers, 
who act by his authority and in con- 
formity with his orders. In such cases, 
their acts are his acts; and whatever 
opinion may be entertained of the 
manner in which Executive discretion 
may be used, still there exists and can 
exist no power to control that discre- 
tion. [1 Cranch (5 U.S.) 137, 164 
(1803) .] 


This extract from Chief Justice 
Marshall’s opinion in Marbury v. 
Madison certainly indicates a measure 
of the extent to which the President’s 
discretion may be exercised by his 
subordinates, subject, of course, to 
conformity with his orders. 

I recognize, of course, that Congress 
has broad powers of inquiry and in- 
vestigation as an “attribute of the 
power to legislate”.25 I have had some 
years of personal experience as counsel 
to legislative investigations. I recog- 
nized then and do now that the power 
to legislate is itself subject to constitu- 
tional limitations. So too, is the power 
to investigate. It is limited by the 
Fourth Amendment prohibition against 
unreasonable searches and seizures? 

28. McGrain v. Daugherty, 273 U. S. 135, 175 
(1927). 


Tn Hearst v. Black, 87 F. 2d 68 (D. C. Cir. 
1938) a legislative subpoena was held to be too 





264 
tribute to Congress an intent to defy the Fourth 
Amendment or even to come so near to doing 
so as to raise a serious question of constitutional 
tte see In re Chapman, 166 U.S. 661, 668 
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and the privilege against self-incrimi- 
nation protected by the Fifth Amend- 
ment.°° Although the exact scope of 
the limitations is unclear the protec- 
tions of the freedoms of religion, 
speech, and the press contained in the 
First Amendment also operate to limit 
congressional investigative power.*! 

The limitations on the investigative 
power are not confined to those ex- 
pressly set forth in the Constitution. 
The classic expression of this principle 
is contained in Kilbourn v. Thompson, 
previously mentioned :32 


It is . . . essential to the successful 
working of this system that the persons 
intrusted with power in any one of 
these branches shall not be permitted 
to encroach upon the powers confided 
to the others, but that each shall by 
the law of its creation be limited to the 
exercise of the powers appropriate to 
its own department and no other. . . 


This is not mere doctrine. It was 
regarded by the Founders as necessary 
to prevent the tyranny and dictator- 
ships that result from the undue con- 
centration of governmental powers in 
the same hands. Mr. Justice Brandeis 


has observed: 


The doctrine of separation of powers 
was adopted by the Convention of 
1787, not to promote efficiency, but to 
preclude the exercise of arbitrary 
power. The purpose was not to avoid 
friction but, by means of the inevitable 
friction incident to the distribution of 
governmental powers among three de- 
partments to save the people from 
autocracy.33 


Nor is there any question that pro- 
tection against legislative autocracy 
was one of the principal aims of the 
Founders. From their knowledge of 
English history, the early settlers knew 
of the tyranny of the Long Parliament 
and others that followed it. What was 
particularly vivid in their minds were 
the harsh measures which colonial 
legislatures adopted for the early set- 
tlers. Those who dared criticize legis- 


lative proceedings or to reflect upon 
their integrity were punished directly 
and without the intervention of courts 
or the authority of statutes, and the 
punishments were frequently severe 
and degrading.** The Supreme Court 
has said: 


When our Constitution and Bill of 
Rights were written, our ancestors nad 
ample reason to know that legislative 
trials and punishments were too 
dangerous to liberty to exist in the 
nation of free men they envisioned.®5 


It was probably based upon experi- 
ences such as these that Jefferson con- 
cluded: “One hundred and seventy- 
three despots would surely be as op- 
pressive as one.”®® So too, Alexander 
Hamilton out of his experience de- 
clared: “The tendency of the legislative 
authority to absorb every other has 
been fully displayed and illustrated.” 
Therefore, it is not surprising that 
when the Federal Convention met in 
1787 to adopt a new Constitution, its 
members were determined to enhance 
the powers of the executive and to re- 


strict the powers of the legislative 
branch.*8 


The doctrine of the separation of 
powers was thus the very foundation 
stone of the Federal Government as 
established by the Constitution. It was 
regarded as the basic guarantee of the 
liberties of the people against tyranny. 
In view of this background, it is not 
remarkable that it has retained vitality 
and been given practical application 
throughout our history. Each branch 
has acted upon it and been protected 
by it. It has been held that the legis- 
lative branch in the exercise of its 
investigatory powers may not exercise 
basically judicial functions. Kilbourn 
v. Thompson, supra; United States v. 
Icardi, 140 F. Supp. 383 (D.C.D.C. 
1956). Similarly the courts may not 
properly intrude on the exercise of 
legislative functions. Methodist Federa- 
tion for Social Action v. Eastland, 141 
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F. Supp. 729 (D.C.D.C. 1956), or on 
the Executive, Chicago & Southern Air 
Lines, Inc. v. Waterman S. S. Co., 333 
U.S. 103 (1948). And the President 
may not exercise legislative functions. 
Youngstown Sheet & Tube Co. Vv. 
Sawyer, 343 U.S. 579 (1952). 

A wise exercise of restraint has 
operated to prevent a test of all the 
possible situations in which one branch 
might invade the functions of another. 
However, there is little doubt that the 
investigative power of Congress could 
not constitutionally support an investi- 
gation into the discussions of the 
members of a federal court relating to 
the decision in a specific case because 
this would be utterly destructive of a 
free judiciary. This certainly was the 
view of the House of Representatives 
in the converse situation, involving 
attempts to require the disclosure of 
certain information to courts. It re- 
solved that: 


No evidence of a eenanmc char- 


30. McGrain v. Daugherty, supra note 28, at 
173-174; Kilbourn v , supra; Quinn 
v. United States, 349 U.S. 155 (1955). 

31. See Rumely v. United States (App. D. C.) 
F. 2d 166, 173; aff'd. United States v. Rume- 
tye 347 U.S. 41 (1953). The Supreme Court de- 
clined to decide the issue on constitutional 
grounds. It held that the questions asked were 
outside the scope of the House Resolution -— 
thorizing an inquiry into lob! pbying; ¢ that on 
direct pressures were intend LS eae 
gated, and not attempts to — ~ a public 
opinion e: books and other writin; 

= 103 U.S. 191. 

. Myers v. United States, 272 U.S. 52, 293 
(dissent) (1926) . 

34. Potts, Power of Legislative Bodies To 
Punish for Contempt, 74 U. Pa. L. Rev. 691, 697- 
712 (1926). 

Et, United States v. Lovett, 328 U.S. 303, 318 
( 

36. Jefferson, NoTEs on THE STATE OF Vincinia, 
120 (1954 ed.). 

37. Tue Feperauist, N 

38. Warren, pate a Declarations 0 In- 
dependence, 10 Boston U. L. Rev. 1, 2 ( ). 
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acter under the control and in the 
possession of the House of Representa- 
tives can, by the mandate of process 
of the ordinary courts of justice, be 
taken from such control or possession 
but by its permission.*9 


The same considerations may be said 
to operate with respect to an investiga- 
tion of confidential advice within the 
Executive Branch. It has long been 
believed that the President may in his 
own discretion withhold documents 
from a court. In the trial of Aaron 


Burr, Chief Justice Marshall said: 


In no case of this kind would a court 
be required to proceed against the 
president as against an ordinary in- 
dividual. . .. In this case . . . the 
president has assigned no reason what- 
ever for withholding the paper called 
for. The propriety of withholding it 
must be decided by himself, not by 
another for him. Of the weight of the 
reasons for and against producing it, 
he is himself the judge, It is their 
operation on his mind, not on the mind 
of others which must be respected by 
the court.4° 


Under the doctrine of Marbury v. 
Madison, supra, this power may be 
exercised on his behalf and with his 
approbation by those whose acts “are 
his acts”. This finds support in the 
judicial recognition, without reference 
to statute, of the fact that the privilege 
against revealing military secrets “is a 
privilege which is well established in 
the law of evidence”. United States v. 
Reynolds, 345 U.S. 1, 7, and cases 
there cited. The Reynolds case also 
indicates that the privilege “which pro- 
tects...state secrets” stands on a 
parallel the military 
secrets privilege. /d. 

To conclude that a constitutional 
privilege exists in the President and 
in those acting on his behalf and pur- 


footing with 
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suant to his direction to withhold docu- 
ments and information as against a 
congressional demand for production 
or testimony does not wholly dispose 
of the problem. A further question 
arises. Is the Executive or the Con- 
gress to determine whether the privi- 
lege is appropriately asserted in a 
given case? There is no judicial prece- 
dent governing this question. 

As a practical matter, only the Presi- 
dent can make the determination as to 
disclosure. A House Judiciary Commit- 
tee took this view in deciding who is 
the best judge in a close case, of the 
propriety of divulging to any commit- 
tee of the House “state secrets”. It 
first noted that “in contemplation of 
law, under our theory of government, 
all the records of the executive depart- 
ments are under the control of the 
President of the United States”. Then 
it recognized what is so plainly implicit 
in the doctrine of separation of 
powers: 


The Executive is as independent of 
either House of Congress as either 
House of Congress is independent of 
him, and they cannot call for the 
records of his action or the action of 
his officers against his consent, any 
more than he can call for any of the 
journals and records of the House or 
Senate. 


Finally, it came to the question as to 
whose decision must be accepted in 
this matter. Its Report stated: 


Somebody must judge upon this 
point. It clearly cannot be the House 
or its committee, because they cannot 
knew the importance of having the 
doings of the executive department 
kept secret. The head of the executive 
department, therefore, must be the 
judge in such case and decide it upon 
his own responsibility to the people. 

41 


One of our great legal scholars, 
William Howard Taft, following his 
term as President and prior to his 
appointment as Chief Justice, sum- 
marized the situation succinctly and 
accurately when he said: 


The President is required by the 
Constitution from time to time to give 
to Congress information on the state of 
the Union, and to recommend for its 
consideration such measures as he shall 
judge necessary and expedient, but 
this does not enable Congress or either 
House of Congress to elicit from him 
confidential information which he has 
acquired for the purpose of enabling 
him to discharge his constitutional 
duties, if he does not deem this dis- 
closure of such information prudent 
or in the public interest.42 


We are dealing in this field with one 
of the most difficult, delicate and sig- 
nificant problems arising under our 
system. The doctrine of separation of 
powers and the system of checks and 
balances was designedly established in 
the Constitution as the basic guarantor 
of the rights of the people. Tyranny 
by dictators or royalty, by legislatures 
and by courts were all known to the 
founders. What they attempted to 
establish was a government in which 
no one of the three elements could be- 
come pre-eminent, subordinate the 
others and ultimately be in a position 
to dictate to, rather than serve, the 
citizenry. 

The dangers which follow from the 
failure of one branch of the Govern- 
ment to respect the powers of any of 
the others is as great today as when 





39. H. Res. 427, 81st Cong., 2d Sess. See 96 
Cong Rec. 565-66. 

40. Burr Trrats 536 (1808). 

41. H. R. Rep. No. 141, 45th Cong., 3d Sess. 3-4 
(1879). 


42. Taft. Our Curer Macistrate anp His 
Powers, 129. 
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Washington, in his Farewell Address, 
felt impelled to caution that: 


It is important, likewise, that the 
habits of thinking in a free country 
should inspire caution in those in- 
trusted with its administration, to con- 
fine themselves within their respective 
constitutional spheres, avoiding in the 
exercise of the powers of one depart- 
ment, to encroach upon another. The 
spirit of encroachment tends to con- 
solidate the powers of all the depart- 
ments in one, and thus to create, what- 
ever the form of government, a real 
despotism. .. . 

If, in the opinion of the people, the 
distribution or modification of the con- 
stitutional powers be in any particular 
wrong, let it be corrected by an amend- 
ment in the way which the Constitution 
designates. But let there be no change 
by usurpation, for though this, in one 
instance, may be the instrument of 
good, it is the customary weapon by 
which free governments are destroyed. 
The precedent must always greatly 
overbalance in permanent evil any 
partial or transient benefit which the 
use can at any time yield.43 


The principle of separation of 
powers indicates the relationship of the 
independent regulatory agencies to this 
question of the extent of the inquiry 
which can be made by Congress of 
another branch. I refer to such regu- 
latory agencies, sometimes styled in- 
dependent commissions, as the Federal 
Communications Commission, Inter- 
state Commerce, Federal Trade, Fed- 
eral Power, and Securities and Ex- 
change Commissions. They have been 
frequently described as _ exercising 
quasi-judicial, quasi-executive and 
quasi-legislative functions. 

No categorical statement as to the 
extent of the inquiry which can be 
made by Congress will be applicable 
equally to each of the independent 
agencies. Statutes created these agen- 
cies at different times in our history 
and contain varying mixtures of judi- 
cial, executive and legislative func- 
tions. Some statutes create agencies 
which are predominantly legislative in 
character, others subject the agency to 





a strong proportion of executive con- 
trol, in others the judicial function 
predominates. It is clear then that no 
answer to the question of the extent of 
permissible congressional inquiry of 
the independent agencies, or of permis- 
sible executive direction of independ- 
ent agencies, can be given without con- 
sidering the specific agency concerned, 
the statute creating it, the fact situation 
involved, and the particular function 
which the agency is exercising. 

Not only by the original statutes 
creating the agencies, but by other 
legislation Congress has itself subjected 
the independent regulatory agencies 
to executive control. For example, the 
President has been authorized to apply 
the Federal Employees Security pro- 
gram to all departments and agencies 
of the Government.** This includes the 
regulatory commissions. Hence the 
regulatory commissions are also sub- 
ject to the requirements of secrecy 
governing employee security matters. 
The President’s power to remove com- 
mission members for inefficiency, neg- 
lect of duty, or malfeasance (as speci- 
fied in the Federal Trade, Interstate 
Commerce, and Atomic Energy Com- 
missions and the Civil Aeronautics 
Board) imply that he may exercise a 
certain amount of managerial author- 
ity over the Commissions. 

Thus in many respects the functions 
and operations of the so-called in- 
dependent regulatory agencies are sub- 
ject to executive control. Referring to 
my discussion of the fundamental 
principle of separation of powers 
above, the extent of the inquiry which 
can be made by Congress of one of 
the independent agencies should be 
determined on this principle. To the 
extent that the agency exercises execu- 
tive functions it would have the right 
and duty to furnish or withhold infor- 
mation from congressional inquiry to 
the same extent as would other execu- 
tive departments and officers of the 
Federal Government. 


On July 12, 1955, Attorney General 


Brownell had occasion to advise the 
Chairman of the Securities and Ex- 
change Commission as to limits of con- 
gressional inquiry into executive func- 
tions of the SEC. Attorney General 
Brownell stated: 


With regard to your statement that 
the Commission is bound to respect the 
privileged and confidential nature of 
communications within the Executive 
Branch of the Government on the 
principles as set forth in the Presi- 
dent’s letter of May 17, 1954, to the 
Secretary of Defense, I concur. Any 
communication within the Securities 
and Exchange Commission among 
Commissioners or the Commissioners 
and the employees is privileged and 
need not be disclosed outside of the 
agency. Likewise any communication 
from others in the Executive Branch to 
members of the Commission or its em- 
ployees with respect to administrative 
matters comes within the purview of 
the President’s letter of May 17, 1954.45 


Attorney General Brownell’s letter 
thus advised that the executive privi- 
lege applied to the independent agen- 
cies as to “communications within the 
Executive Branch” and “with respect 
to administrative matters”. The execu- 
tive privilege of course does not apply 
where the independent agencies are 
exercising judicial functions. 

However, by analogous reasoning 
the doctrine of separation of powers 
provides a guide to the limits of con- 
gressional inquiry, not only in relation 
to executive functions of the independ- 
ent agencies, but also to judicial func- 
tions. Let me make this clear. In my 
view, whatever the practice has been 
in the treatment of these independent 
regulatory agencies, whenever an 
agency is exercising its judicial func- 
tion by deciding an adversary proceed- 
ing before it, it should be just as free 
of any demand from Congress or the 
Executive Branch as a court would be. 





43. 1 Richardson. . cit. supra note 5, at 219. 

44. 64 Stat. 477, 5 U.S.C. §22-3. See Executive 
Order No. 10450, 3 CFR 72 (Supp. 1953); Cole v. 
Young. 351 U.S. 536 (1956). 

45. Reproduced in Hearings on Power Policy, 
Dixon Yates Contract, Before the Subcommittee 
on Antitrust and Monopoly of the Senate Com- 
mittee on the Judiciary, 84th Cong., Ist Sess. 
378-379 (1955). 
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Nor does the executive privilege 
apply to the independent agencies 
where they are exercising legislative 
functions. Congressional inquiry is 
thus not so limited as in regard to 
executive or judicial functions. But I 
would caution that other considerations 
might cause Congress itself to limit its 
inquiries on even legislative functions. 
Information of importance to competi- 
tors gathered in confidence from pri- 
vate businesses, for example, should 
not be publicized. 

It should not be forgotten that the 
more frequent and the more extensive 
the congressional inquiries made of the 
independent agencies, the less free and 
truly independent 
agencies will become. 


those regulatory 

In summary: 

(1) the executive privilege applies 
to the executive functions of the in- 
dependent agencies ; 

(2) the executive privilege obviously 
does not apply to judicial functions; 
similarly, 

(3) legislative inquiry into the legis- 
lative functions of the independent 
agencies is not limited by any executive 
privilege, but there are other restrain- 
ing considerations, some of which I 
have noted above. 


IV. Proposed Legislation 


Finally, I come to two bills which 
have been referred to the Committee. 
The first is S. 921, 85th Cong., which 
would amend $161 of the Revised Stat- 
utes. That Section is a codification for 
the ten executive departments of today 
of that provision of the 1789 Act re- 
specting the Department of Foreign 
Affairs. You will recall that I dis- 
cussed that act in the second part of 
my statement. 

Section 161 now provides: 


The head of each department is 
authorized to prescribe regulations, 
not inconsistent with law, for the 
government of his Department, the 
conduct of its officers and clerks, the 
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distribution and performance of its 
business, and the custody, use, and 
preservation of the record, papers, 
and property appertaining to it.46 


S. 921 would amend §161 by adding 


a last sentence: 


This action does not authorize with- 
holding information from the public or 
limiting the availability of records to 
the public. 


As Deputy Attorney General, I ex- 
pressed my views on this bill in a letter 
dated June 13, 1957, to Senator East- 
land, Chairman of the Senate Commit- 
tee on the Judiciary. Let me summarize 
those views. 

Insofar as the purpose of S. 921 is 
to assure the full and free flow of in- 
formation to the public where not 
inconsistent with the national interest, 
the Department of Justice is in full 
accord. We believe that within limits 
the Executive and Legislative Branches 
should keep the public informed of 
their activities, and should make avail- 
able information, papers, and records. 
Without doubt both branches are in 
accord with this fundamental principle. 

We do believe that S. 921 would not 
clarify $161 of the Revised Statutes. 
In the absence of legislative history or 
more specific language we cannot de- 
termine with any degree of certainty 
the effect of S. 921. 

A recent example of the current ap- 
plication of this principle to the Legis- 
lative Branch is illustrated by an 
article in the Washington Evening Star 
on September 12, 1956. The article 
reads in part as follows: 


Congress barred the public from 
1,131 of its 3.121 committee meetings 
in 1956, or more than one third of 
them. 

Spokesmen for several of those com- 
mittees listed such things as national 
security, government efficiency and 
preserving the private rights of 


witnesses as reasons for closing meet- 
ings. 





Such a statement is of course equally 
applicable to the proper functioning of 
the Executive Branch. Obviously it is 
equally applicable to the functioning 
of the Judicial Branch. Each of the 
three separate, co-equal and co-ordinate 
branches have recognized its force and 
significance in their relations with each 
other. 

We in the Department of Justice 
cannot determine whether S. 921 would 
purport to override the principle that 
the disclosure of certain information 
would be inconsistent with the national 
interest. If Congress believes that any 
amendment to §161 of the Revised 
Statutes is advisable, it is equally ad- 
visable that any such amendment make 
it much clearer than S. 921 now would 
that Congress does not ignore that 
principle. As S. 921 now stands, it is 
impossible to determine with any cer- 
tainty that it would give just recog- 
nition to that principle. 


The second bill is S. 2148, 85th 
Cong., a bill to amend Section 3 of 
the Administrative Procedure Act of 
1946.47 


When Congress passed the Adminis- 
trative Procedure Act it clearly recog- 
nized beyond question or doubt that 
there are functions of the Government 
where disclosure would be inconsistent 
with the national interest, and that the 
Government cannot otherwise function 
These considerations, 
which Congress recognized then, I 
have discussed above, and because of 
these considerations I am opposed to 
the passage of S. 2148. 

Certainly in the time available it is 
not possible for me to discuss in detail 
the amendments to Section 3 of the 
Administrative Procedure Act which 
S. 2148 would make and my reasons 
for opposing them. Those will be dis- 
cussed in the necessary detail in the 
Department’s report on the bill. 


effectively.4§ 














46. 5 U.S.C. §22. 

47. 60 Stat. 238, 5 U.S.C. §1002. 

48. See for example, S. Rep. No. 752, 79th 
Cong., Ist Sess. (1945). 
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LAW BOOKS — WE CAN SUPPLY THE 

following sets at this time: U.S. Attorney 
General Opinions, complete sets of odd volumes— 
Decisions of the Commissioner of Patents, complete 
sets or odd volumes, American Law Reports 
complete including Digest. ALSO, the following 
complete Law Reviews: Notre Dame Lawyer, 
Marquette Law Review, Yale Law Journal, 
Harvard Law Review. Also all Law Reviews and 
Periodicals published in the U.S.A. Write us for 
your every law book need. DENNIS & CO., INC., 
251 Main St., Buffalo 3, New York. 





RATES 25 cents per word for each insertion; 
minimum charge of $2.50 payable in ad- 
vance. Copy should reach us by the first 
day of the month preceding month of issue. 
Allow two extra words for box number. 
Address all replies to blind ads in care of 
AMERICAN Bar Association JourNnat, 1155 
East 60th Street, Chicago 37, Illinois. 





BOOKS 





LOWEST PRICES USED LAW BOOKS COM- 

plete stocks on hand, sets and texts, Law Li- 
braries appraised and bought. Nationar Law 
Liprary AppraisaL AssociaTION, 127 South 
Wacker Drive, Chicago 6, Illinois, 





USED LAW BOOKS AT ATTRACTIVE 

prices. We buy and sell either one book or a 
complete library. Let us quote you prices. Harry 
B. Laxe, 321 Kearney Street, San Francisco 8, 
California. 





UNITED STATES GOVERNMENT PUBLI- 

cations at regular Government prices. No de- 
posit—-Immediate Service—Write Nationa, Law 
Book Company, 1110 13th St., N. W. Washington, 
db. G 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. CLarK BoaRpMAN 
Co., Lrp., 11 Park Place, New York City. 





FOR A PROMPT CASH OFFER ON LAW 
books, write The Michie Company, Charlottes- 
ville, Virginia. 





THOMAS LAW BOOK COMPANY PUBLISH- 
ers. We Sell, Buy and Exchange. Incorporated 
1885. St. Louis 2, Mo. 





LAW LIBRARIES OR LESSER COLLEC- 

tions of esteemed used law books purchased. 
Price list free on request lists some used law books 
we have for sale, also indicates the type materials 
we will purchase. Claitor’s Book Store, Baton Rouge 
2, Louisiana. 





“THE HAND OF HAUPTMANN,” STORY 
of Lindbergh Case by Document Expert cited 
by John Henry Wigmore, 368 pages, 250 Illus- 
trations, Price $5.00. J. V. Harinc @ J. H. 
HarineG, 15 Park Row, New York 38, N Y. 








WHEN YOU HAVE A DOCUMENT PROB- 
lem of any kind send for “Questioned Docu- 
ments, Second Edition.” 736 pages, 340 Illustra- 
tions, $12.50 delivered. Also “The Problem of 
Proof”, 539 pages, $10.50 delivered. Atszar S. 
Oszorn, 233 Broadway, New York 7, N. Y. 





LAW BOOKS BOUGHT, SOLD, _ EX- 
changed. Free Catalogue. Invinc Korus, 516% 
Main St., Vancouver, Washington. 


LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Cecit Sxipwits, 
108 East Fourth Street, Los Angeles 13, California. 








ORDWAY HILTON’S “SCIENTIFIC EXAMI- 

nation of questioned documents is of particular 
value to all practicing attorneys and field investi- 
gators and a conventional aid to the trial lawyers 
in the presentation of evidence of this type in the 
courtroom” writes Nat P. Ozman in Northwestern 
University Law Review. Scientific examination of 
questioned documents by Ordway Hilton, 1 Vol., 
illustrated, $15.00 delivered. Callaghan & Company, 
6143 N. Cicero Avenue, Chicago 46, Illinois. 


WRITE US FOR YOUR TEXT BOOK NEEDS. 

Good used law books bought, sold and ex- 
changed. (In business 50 years.) Taz Haraison 
Company, 93 Hunter Street, S. W., Atlanta 2, 
Georgia. 








WANTED: FEDERAL DIGEST AND MER- 
tens Law of Federal Income Taxation. State 
price, condition, whether up to date, etc. Box 80-4, 





NON-LAW AND LAW BOOKS WANTED. 
Submit list for cash offer. Bernard Rosenberg, 
23 West 12th Street, New York 11, N. Y¥ 





CONNECTICUT USED BOOKS WANTED. 
Connecticut Reports, Supplements, Shephard’s, 
etc. Box 80-5, 





FOR SALE 





USED LAW BOOKS: WE BUY, SELL, AP- 
praise, exchange. Standard up to date sets. Fine 
condition. Buyers save 20 to 50%. Library and of- 
fice equipment — shelving — rebinding. Jos. M. 
Mitchell Co., 5738 Thomas Ave., Phila. 43, Pa. 





WEST’S AMERICAN DIGEST SYSTEM TO 
date. Clear title. Make offer plus freight from 
Boise, Idaho, C.O.D. Box 80-6. 





AMERICAN DIGEST SYSTEM FOR SALE 

by private law firm. Century Edition, all Decen- 
nials and General Digest Third Series. Complete 
to date. FOB Los Angeles. Make offer. Write 
K. Halls, Suite 515, 629 South Hill Street, Los 
Angeles, California. 








U.S. SUPREME COURT REPORTS, SINGLE 

volume official edition complete with Lawyers 
Co-op. Digest. Excellent condition. $750.00 f.o.b. 
Seattle. Ronald W. Meier, 1622 Northern Life 
Tower, Seattle, Washington, 





HANDWRITING EXPERTS 





HARRY M. ASHTON, 4574 FOURTEENTH 

Ave., North, St. Petersburg, Fla. Dickens 2-2391. 
Over 30 years with Post Office Department. Quali- 
fied in all courts. C y for 
handling all types of | duemmunt problems. Member 
American Academy of Forensic Sciences. Listed 
in Martindale-Hubbell Law Directory. 








RICHARD BOWEN, DETROIT 27, MICH. 

27 years’ experience. Qualified in all courts. 
Completely equipped laboratory. 10023 Hubbell Ave. 
VErmont 7-6454. 


DONALD DOUD, CHICAGO & MILWAUKEE. 

Nationwide experience includes U.S. vs. Hiss, Ill. 
vs. Hodges. Complete laboratory facilities. Experi- 
enced expert witness. Member: American Society 
Questioned Document Examiners, 312 E. Wiscon- 
sin, Milwaukee; Temple Building, Chicago. 





VERNON FAXON, EXAMINER OF QUES- 

tioned documents. Opinions rendered re: Hand- 
writing, typewriting, erasures, interlineations, sub- 
stitutions on wills, deeds, contracts, books of 
account, and all kinds of documents. Suite 1408, 
134 North LaSalle Street, Chicago 2, Ill. Tele- 
phone: CEntral 6-1050. 





E. H. FEARON, BESSEMER BUILDING, 

Pittsburgh 22, Pa. Office telephone: ATilantic 
1-2732; residence telephone: TEnnyson =eoee. 
Scientific examination of di 
Completely equipped laboratory. " Photographic ex: 
hibits including third dimension and color made 
to demonstrate facts in court. Nationwide experi- 
ence. 








BEN GARCIA, EXAMINER OF QUESTIONED 
handwriting and typewriting. Qualified expert. 

Over 15 years’ experience. 810 E. & C. Building, 

Denver, Colorado. Phone AComa 2-2360. 





LINTON GODOWN, MEMPHIS, EXAMINER 

handwriting, signatures, typewriting, inks, alter- 
ations, etc. Portable laboratory equipment. Re- 
ports. Exhibits. Experienced, qualified witness. 
Member ASQDE. 1830 Exchange Bldg., JAckson 
5-1711. 





HARRIS & HARRIS, 510 SOUTH SPRING 

Street, Los Angeles, telephone MAdison 5-1518 
and 703 Market Street, San Francisco, telephone 
DOuglas 2-4329. Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts. Members: American Society of 
Questioned Document Examiners. 





LUKE S. MAY, CONSULTING EXPERT & 

examiner of “Questioned Documents.” Qualified 
all courts United States and Canada. Advanced 
Scientific Evidence Laboratories for proof of facts, 
all types disputed papers. Phone Elliott 2445, 843 
White-Henry-Stuart Building, Seattle 1, Wash- 
ington. 





M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents. Thirty years’ experience. For- 
merly specially employed by the United States 
Government as handwriting expert in cases in- 
volving handwriting. 3219 Grant Building, Pitts- 
burgh, Pa. Phone ATlantic 1-1911. 





WM. H. QUAKENBUSH—30 YEARS’ EXPE- 

rience in the disputed document field. Qualified 
in all courts. Fully equipped laboratory. Listed in 
Martindale-Hubbell Directory. Phone VI 3-7826, 
Box 424, Lawrence, Kansas. 





KARL SCHOTTLER, ST. LOUIS, MO., 
Telephone GArfield 1- 3399. Scientific Technique 
in Document Examination. 





CHARLES C. SCOTT, KANSAS CITY, MO. 

Author: Photographic Evidence. Handwriting 
and typewriting identified. Forgeries and altera- 
tions detected. Faded and obliterated writing de- 
ciphered. Nationwide experienced consultant and 
expert witness. Commerce Trust Building, Victor 
2-8540. 





DR. WILMER SOUDER, CONSULTANT. RE- 

ports. Exhibits. Testimony. 30 years’ experience 
in State and Federal Courts while a career mem- 
ber Scientific Staff, National Bureau of Standards. 
3503 Morrison St., N. W., Washington 15, D. C. 
Phone: WOodley 6-3050. 
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GEORGE G. SWETT, DOCUMENT EXPERT 

with Post Office Department 12 years. Hand- 
writing, typewriting and other document problems 
considered. Photographic laboratory maintained. 
Nation-wide qualification. Member ASQDE, 14 
South Central, St. Louis 5, Mo. PArkview 5- 
9394. 





HERBERT J. WALTER (1879-1958) LINTON 

GODOWN-—Examiners and Photographers of 
Questioned Documents. Member A.S.Q.D.E., Fel- 
low A.A.F.S. Suite 2210, 100 North LaSalle St., 
Chicago 2—-phone CEntrol 6-5186. 





GEORGE L. WHITE, EXAMINER OF QUES- 
tioned Documents, 4229 Brook Road, Richmond, 
Virginia. 





LAWYERS WANTED 





WANTED BY ESTABLISHED MODERATE 

size oil company lawyer with some years’ experi- 
ence in oil producing business including agreements 
and taxation, to act as house counsel with head- 
quarters in New York. Genuine opportunity for 
growth. Give in confidence full details education, 








experience, salary requirements, etc. Box 80-1. 
MISCELLANEOUS 
VALUATION OF CLOSE CORPORATION 


stock. Thoroughly documented appraisals pre- 
pared for gift and estate tax purposes, sales, 
mergers, recapitalizations, etc. A background of 
effective cooperation with attorneys, accountants, 
executors, and financial institutions. For informa- 
tion, call or write MANAGEMENT PLANNING, 
INC., 192 Nassau Street, Princeton, New Jersey 
(Walnut 4-4200). 





BUSINESS CARDS. DISTINCTIVE RAISED 
printing. Samples. Polart Services, 20115 Goul- 
burn St., Detroit 5, Michigan. 


ORIGINAL SERIES OF OIL PAINTINGS BY 

Federico Castellon on the history of the ‘Fight 
for Justice’ and reproduced in Life Magazine in the 
March 12, 1951 issue is available for sale for less 
than 50% of appraised value. This magnificent 
series of nine paintings would be ideal for law 
college or law firm. Write to agent, Hilda Field, 
21 Pierrepont St., Brooklyn 1, N. Y. 





POSITIONS WANTED 








SHORTHAND AND 
STENOTYPE REPORTING 





SAN FRANCISCO: HART & HART (SINCE 

1927), official reporters (shorthand and ma- 
chines); notaries; private deposition suite; state- 
wide notary and reporting service. Chancery 
Building, 564 Market Street. References: local 
bench and bar. 





YOUNG ATTORNEY. SMALL GENERAL 

practice D.C. area, good tax experience, desires 
connection with busy, well established D.C. or Md. 
firm. Box 80-2. 





ANTITRUST-TRADE REGULATION ATTOR- 

ney with extraordinary background, presently 
associated with very large New York law firm, 
desires connection with corporation or smaller law 
firm. Will relocate. Box 80-3. 





ATTORNEY, 37, B.A., M.A., LLB. 3 YEARS’ 

general practice, 3 years’ insurance background. 
Heavy trial experience. Seeking corporate connec- 
tion. Will relocate. Box 80-7. 





PATENT LAWYER, BROAD PROSECUTING, 

advising and litigating experience in mechanical 
and electrical arts, trademarks and copyrights, now 
first assistant patent counsel of division of national 
corporation, seeks responsible position with corpora- 
tion. Box 80-8. 





ROBES 





JUDICIAL ROBES CUSTOM TAILORED — 
The best of their kind—satisfaction guaranteed 

—Catalog J sent on request. Bentriey & Simon, 

Inc., 7-9 West 36th St., New York 18, N. Y. 


TECHNICAL SERVICES AVAILABLE 





CONSULTING BIOLOGISTS — POLLUTION 

Effects and Water Quality, fresh and saltwater 
Investigations, Reports, Court Testimony. Thomas 
Dolan, Charles B. Wurtz, Ph.D., 610 Commercial 
Trust Building, Philadelphia, Pennsylvania. 





CHEMIST AND CHEMICAL ENGINEER — 

25 years’ experience — petroleum, gas, petro 
chemicals, foods, chemical processes. Consultation 
and court testimony. Russell G. Dressler, Ph.D., 
Consultant, 204 Carolwood Dr., San Antonio 13, 
Texas, Diamond 2-5456. 





ECONOMIC, STATISTICAL, MARKETING 

Consultation and Research-—Federal Trade Com- 
mission, antitrust, contract, tax cases. References 
on request. W. Halder Fisher & Associates, 1112- 
13th Street, Northwest, Washington 5, D.C. 
REpublic 7-7866. 





CLARENCE S. BRUCE, TRAFFIC ACCIDENT 

Analyst Reconstruction, Consultation, Expert 
testimony. Automotive Engineer, formerly with 
National Bureau of Standards, Washington, D.C. 
Box 7S-1. 





FEDERAL LEGISLATIVE REFERENCE 

Service—A unique research service specializing 
in background and history of all Federal legislation. 
An invaluable savings in time and money for in- 
dividual practitioner and company counsel. Objec- 
tive analysis only. Full details on request. 1513- 
26th St. NW., Washington, D.C. 





ASSOCIATION CALENDAR 





ANNUAL MEETINGS 





Greater Miami Beacu Area, FLoripa 


Wasuincton, D.C. 


Cuicaco, ILLINOIS 


PorRTLAND, MAINE 


August 24-28, 1959 


August 29-September 2, 1960 


MIDYEAR MEETING 





REGIONAL MEETINGS 





PITTSBURGH, PENNSYLVANIA 


Mempuis, TENNESSEE 


Cuicaco, ILLiNots 


Cuicaco, ILLINOIS 


1016 American Bar Association Journal 


BOARD OF GOVERNORS 





February 23-24, 


1959 


October 2-4, 1958 
March 11-13, 1959 


November 1-4, 1959 


October 31-November 1, 1958 


SECTION CHAIRMEN 








November 2, 1958 
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For engineers—a slide rule; for attorneys— 












Ame RICAN _JURISPRU DENCE 


ACCURACY is an essential in the practice of law. 
AMERICAN JURISPRUDENCE epitomizes accuracy in the practice 
of law as the slide rule does in the engineering field. 


To assure accuracy in your research, briefing, or advice to 
clients, AMERICAN JURISPRUDENCE should be available for daily 
reference in your office. 


Ask us about subscription details. You'll find it’s easy to 
own AMERICAN JURISPRUDENCE. 








Bancroft-Whitney 
Company 
SAN FRANCISCO 1. CALIFORNIA 


The Lawyers Co-operative 
Publishing Company 


ROCHESTER 14, NEW YORK 
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WEST'S STATE REPORTERS 
walk 
west’s FEDERAL reporters 


are used by the Nation's foremost Lawyers 


Details for the mere asking — 


—and there’s never any obligation. 


WEST PUBLISHING CO. ST. PAUL 2, MINN. 





